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OBHIEE BJIAI'O KAK IIPABOBAS KATEI'OPUSA

AHHoOTanus. B craThe ananm3upyeTcs noHsATHE 00IIero 6ara Kak MpaBoBOil KATETOPHH, €TO
TEOPETUYECKHE OCHOBBI M TPAKTHYECKOE 3HAUCHHE B COBPEMEHHOM IPABOBOM DETYJIHPOBAHHUU.
PaccmaTpuBaroTCsi OCHOBHBIE MOJXOJBI K ONpEAEICHUIO oOmiero Omara, €ro COOTHOIICHHE C
00IIeCTBEHHBIMHI HHTEPECAMHU U ITPaBaMU JIMYHOCTH, a TAaKXKe MPOOJIEMBbI peann3annu oomero onara
B IPaBOIPUMEHHUTEIBHON IIPAKTHKE.

KawueBble cioBa: OOmee 6raro, mpaBoBasi KaTeropus, OOIIECTBEHHbIE WHTEPECHI,
MPaBOBOE PETYJIMPOBAHKE, COLMANIbHAS CIIPABEIINBOCTb.

[TonsTue obmiero 6mara 3aHMMaeT IEHTPAIBHOE MECTO B MPABOBOW TEOPUU M MPAKTHUKE,
MOCKOJIBKY OHO OTpa)kaeT MHTEPECHI O0IIECTBA B IIEJIOM U CIIY)KUT OPUEHTUPOM JIJIsl POPMHUPOBAHUS
MPaBOBBIX HOPM. B yCIOBHSAX NMHAMUYHOTO Pa3BUTHUSL OOIIECTBa, INI0OANU3ALNN U YCIOKHEHUS
COLMAIIBHBIX OTHOIIEHHH, AaKTyaJIbHOCTh H3YYEHHUs oOmero Ojara Kak IPaBOBOW KaTETOPHH
Bo3pacTaet. [IpaBo, Oyayun MHCTPYMEHTOM PETyJIUPOBAHMS OOIIECTBEHHBIX OTHOIICHUMN, JOKHO
oOecrieynBaTh HE TOJBKO 3alUTy WHAWBHIYaJIbHBIX TpPaB, HO W CIIOCOOCTBOBATH JOCTHIKCHHIO
o0rmiero 6jara, 4To SIBJISIETCS 3aJI0TOM YCTOWYUBOTO PA3BUTUS U COLIMATBLHON CIIPABEATUBOCTH.

HecmoTpss Ha 3HAUWUTENBHBIM HMHTEpEC K TEME, B COBPEMEHHOM HOPUIMYECKOW HayKe
OTCYTCTBYET €IMHOE W OJHO3HAYHOE MOHMMaHHE o0miero Onara. PaznudHble aBTOPBI MpEAararoT
pa3HoOOpa3Hble TPAKTOBKH, YTO CBSI3aHO C MHOTOACIEKTHOCTHIO W KOMIUIEKCHOCTBIO JTaHHOTO
MOHATHSI. B CBs3M ¢ 3TUM BO3HMKAaeT HEOOXOAMMOCTh CHCTEMATH3allMK 3HAHUN U yTIyOJIeHHOTO
aHaim3a o01ero 0ara Kak MpaBOBOM KaTETOPHH, YTO U SIBJISIETCS IIEIIHI0 HACTOSIICH CTaThH.

Cy1iecTByeT HECKOJIBKO TEOPETHUECKUX MOIX0/10B K MOHATHIO 0011ero oiara.

OO6miee Omaro TPagUIIMOHHO PACCMATPHBAETCS KaK COBOKYITHOCTh YCJIOBHH, BBITOJ H
LEHHOCTEH, KOTOPbIE CIIOCOOCTBYIOT OJAaronoIy4nto od1ecTsa B 11ej0M. B mpaBoBoii Hayke o01ee
0J1aro 9acTo CBS3BIBAIOT C IMOHATHEM OOIIECTBEHHBIX HHTEPECOB, OJTHAKO MEXIY HUMHU CYIIECTBYET
BakHOe paznnyue. OOIIEeCTBEHHbIE UHTEPEChl MPECTABISAIOT COOONW KOHKpPETHbIE MOTPEOHOCTH U
e Pa3IUYHBIX COIMAIBHBIX TPYI, TOT/AAa Kak oOlmiee Omaro - 310 Oonee MHMPOKOe H
YHHMBEpCAJIbHOE MOHATHE, OTPaXKarolllee MHTEPEChl BCEro 001IecTBa.

CoBpemeHHble uccienoBaTenn, Ttakue kak KMeanoB A.B [1] u Ilerposa E.C [2],
MOIYEPKUBAIOT, YTO 0OIee O1aro BHICTYMAeT B KaueCTBE HOPMATHBHOTO OPUEHTHPA, KOTOPBIN
HaTpaBJsIeT MeATEIFHOCTh TOCYIapcTBa M (OPMHUPYET OCHOBY IUIsl TIPABOBOTO peTyIupoBaHus. B
9TOM KOHTEKCTe oOmee O1aro paccMaTpuBaeTCsl Kak MpaBoBas KaTeropus, oOagaromas
HOPMATHBHOW CHJIOHN M BIHSIONIAS HA COJICPKAHNUE M IPHUMEHEHHE MTPABOBBIX HOPM.

[TonsTre obiree 61aro TECHO CBA3aHO C MOHATHEM MpaBa JUYHOCTH. OTHON U3 KIFOYEBBIX
po0OJIeM SIBIISIETCS IIOUCK OalaHca Mex Iy oOecredeHreM o0IIero 01ara u 3amuTol mpaB U cBOOO]T
au4HOCTH. B neMokpaTtrueckom oOlecTBe mpaBa 4esloBeKa 3aHUMAIOT IIEHTPAIIbHOE MECTO, OJTHAKO
WX peanu3anusi He JOJDKHA MPOTHBOPEYUTHh HHTEpecam oOmiectBa B 1menoM. Kak ormedaer
Cwmupnos /I.H., KoznoBa M.B [3], KOHOAMKT MeXIy WHIUBUAYaIbHBIMU U KOJIJICKTUBHBIMH
WHTEpPECaMH SBISIETCS] HeN30€KHBIM, U 3a/1a4a MPaBa - HAWTH ONTUMAIBHBI KOMIIPOMHUCC.

[IpaBoBBIC MexaHU3MBbI, HalIPaBJICHHbBIE HA JOCTHKEHHE OOIIero Oiara, TOMKHbl YUYUTHIBATh
pa3HooOpa3ue UHTEPECOB U 00ECTIeYNBATh CIIPABEIUITMBOE pacipeeenue omar u ods3anHocTeil. B
MPOTUBHOM CIy4yae BO3HHMKACT PHUCK YIIEMIICHUS TMpaB OTIACNbHBIX TPa)xJaH WIA TPYMI, YTO
MOJIPBIBACT JIETUTUMHOCTH TIPABOBOI CHCTEMBI.
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B mpaBonpuMeHUTENbHON NMpakTUKe YacTo HAOMIOAAaeTcs pa3pblB MEXIY JEKIapaTHBHBIM
MPOBO3IIIANIEHUEM O0IIero Oyiara W pealbHBIMH JEHCTBUSMHU TOCYJApPCTBEHHBIX OpraHoB. Tak,
Kysnemnosa T.1 [4] oTmewaeT, 4yTO HemOCTaTOYHAs KOHKpETH3aIlus MOHATHs oOmiero Omara B
3aKOHOJIaTENIbCTBE M OTCYTCTBHE YETKUX KPUTEPUEB €r0 OLCHKU MPUBOJAT K MPOU3BOIHLHOMY
TOJIKOBAHUIO U PUMEHEHUIO HOPM.

Kpome Toro, coBpeMeHHbIE BBI3OBBI, TakuWe Kak TIJio0anmu3anus, OUPpOBU3ALUI U
9KOJIOTUYECKHE MPOOIIeMBI, TPEOYIOT MEPEOCMBICIICHUS TPAIUITHOHHBIX TTOIXO0I0B K 00IeMy OJary.
B »THX ycnoBusx HEOOXOAMMO pa3pabaTbiBaTh HOBBIE IIPABOBHIE MEXaHU3MBI, CIOCOOHBIE
3 PEKTUBHO YUYUTHIBATH WHTEPECHl KaK HAIMOHAIBHBIX COOOIIECTB, TaK U MEXIYHAPOIHOTO
cooO1iecTBa B IIEJIOM.

AHanu3 COBPEMEHHBIX HCCIIEIOBAaHUI MOKa3bIBa€T, YTO 0OIIee Oyiaro paccMaTpuBaeTcsl He
TONIBKO KakK IOPUAMYECKas KaTeropwsi, HO U KaK COUUANTbHO-(GUIOCOPCKAs KOHIIEMIHSA, TECHO
CBSI3aHHAs C WJCSIMH COIMAJIBHOM CHPaBEIJIMBOCTH M yCTOMYMBOrO pa3Butus. B paborax
Cwmupnosa /I.H., Ko3znosoit M.B [3] moguepkuBaeTrcs HEOOXOAMMOCTh MHTETPAllMU MPABOBBIX H
3THUYECKHX IOJX0JI0B JUIsl 00Jiee IOJTHOTO MOHUMAaHMSI U peau3anuu o0uiero Oxiara.

Taxxe Habmo1a€TCSA TEHACHIMS K PACIIUPEHUI0 chepbl MPUMEHEHHsI TOHITHS 0011Iero Oiara
B Pa3IMYHBIX OTPACIISAX MPaBa - OT KOHCTUTYIIMOHHOTO M aIMUHUCTPATUBHOTO JIO SKOJIOTUUECKOTO U
MEXIYHAPOIAHOTO MpaBa. JDTO CBUIETENHLCTBYET O PACTYIIEM 3HAUYCHUU MOHSITHUS O0miero 6iara B
YCJIOBHSIX YCIIOXKHEHHUS MPABOBBIX M COIMATBHBIX MPOIIECCOB.

Takum oOpa3zoMm, obiiee O1aro Kak mpaBoBasi KATErOpUs SBISETCS KIIOUYEBBIM AJIEMEHTOM
MIPABOBOTO PETYIUPOBAHMS, OTPAKAIOIIUM HHTEPECHI OOIIECTBA B I[EJIOM U CITY KAIllMM OPUEHTHPOM
s (hopMupoBaHUs MPaBOBBIX HOPM. HecMoTpst Ha pazHOOOpa3ue MOAXOA0B K €ro ONpeAeTIeHHIO,
oO1ree 6;1aro 00BEAMHSIET UACIO COIMAITBHON CIIPABEITIMBOCTH M YCTOMYHBOTO Pa3BUTHS.

Baxneiimeii 3ajaueli COBpeMEHHOTO TIpaBa SBISETCS MOKMCK OanaHca MEXIy 3alllUTON MpaB
JMYHOCTH 1 o0ecrieueHrneM oo1ero 6iara, 4to TpedyeT COBEPILIEHCTBOBAHMSI IIPABOBBIX MEXaHU3MOB
Y MoBbIIIeHus X 3P pexktuBHOCTH. [IpakTHueckas peaau3aius oo1ero 6aara CTaIKMBaeTCs C PSAOM
npoOJieM, CBS3aHHBIX C HEOINPEJACICHHOCTHIO TOHATHS M CJOKHOCTBIO ydYeTa MHOTrooOpa3us
HMHTEPECOB.

Jisa panpHedniero pa3BUTHS NPAaBOBOM HAyKU U TMPAKTUKU HEOOXOOUMO yTiayOleHHOe
HCCIIeIOBAaHNE JAHHOTO TOHSTHUS C YYETOM COBPEMEHHBIX BBI30OBOB, a TaKke pa3paboTKa YeTKHX
KPUTEPUEB M MEXAHU3MOB €ro pealn3alrd. IJTO TO3BOJUT TOBBICUTH KAadeCTBO IPABOBOTO
PETYIHPOBAHUS U YKPENHUTH JOBEpUE OOIIeCTBa K MPABOBOM CUCTEME.
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