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ON THE ISSUE OF DEFINING THE CONCEPT
OF QUALIFIED LEGAL ASSISTANCE

AHHoTanusi: B 1aHHON craThe aBTOpP pacKpblBaeT IOHATHE KBaJTU(PUIUPOBAHHOM
IOpPII[PI‘-ICCKOfI ImoMomMy, a TaKXKe 0COOEHHOCTH MNPpUMCHCHUA HOPM B ﬂeﬁCTBYIomeM
3aKOHOAATCIbCTBC, YCTAaHABJIMBAIOIINX ITPAaBO YCJIOBCKA HA ITOJYUCHHUC IOpPIJIPI'—I@CKOﬁ IIOMOIIIN "1
pcan3anuro JaHHOTO ITpaBa.

Abstract: In this article, the author reveals the concept of qualified legal assistance, as well
as the specifics of the application of norms in current legislation establishing a person's right to
receive legal assistance and the exercise of this right.
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Koncturynus Poccuiickoit deneparum (ct. 48) rapaHTHPYET KaXKAOMY IIPaBO Ha TOTyYEHHE
KBaJIM(HUIIMPOBAHHONW IOPUIMYECKON IMOMOIIM. 3aKperuieHHe IpaBa Ha KBaIM(PHUIHMPOBAHHYIO
opuanueckyto mnomomis B Koncrutyumm Poccuiickoit  ®enepanii  CBUAETEIBCTBYET 00
00IIerocyTapCTBEHHOM 3HAYEHUHU JAHHOTO TpaBa M CO3/aeT TapaHTUH MOJYYECHHUS IOPUANYECKON
MOMOIIY JIFOOBIM HY’KJAIOUIMMCSl B Hel JuIoM. B HacTosiee Bpemsl B CBSI3U C HENPEPHIBHBIM
pedOpMHPOBAHHUEM POCCHICKOTO 3aKOHOJATENILCTBA, PA3BUTUEM M YCJIOXKHEHHUEM IPABOBOM
CUCTEMBI MOTPEOHOCTh B KBATU(UIUPOBAHHON IOPUAMYECKON IMOMOIIM Yy HaceJleHUs BO3pOocia.
OnHako naxe HaIUYMS IOPUAMYECKOro 00pa3oBaHUs ObIBAaeT HEJIOCTATOYHBIM JJISl 3AIIUTHI CBOMX
MpaB ¥ 3aKOHHBIX MHTEPECOB U OKAa3aHHSA KBAIU(DUIMPOBAHHON IOPUAWYECKON MOMOIIU APYTUM
munaMm. Bmecte ¢ tem, 6e3 obecrnieyeHus mpaBa Ha KBaJHU(PHUIMPOBAHHYIO IOPUANYECKYIO MTOMOIIb
HEBO3MOXKHO o0ecreunTh A3(HPEKTUBHYIO 3aITUTY BCEX MHBIX KOHCTUTYIIMOHHBIX TTPaB U CBOOO/T.

Hcxons u3 aHanu3a 3aKOHOAATENBCTBA, IIOJ IOPUAMYECKONM IOMOLIBIO ITOHUMAETCA
JeATEIbHOCTb M0 MPEJOCTABICHHUIO FOPUINUYECKUX YCIIYT, 3aKIF0YAOIINXCS B KOHCYJIBTUPOBAHUH 110
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MPaBOBBIM  BOMNPOCAM, COCTABJICHWU IOPUAMYECKA 3HAYUMBIX JIOKyMEHTOB, 3allUTe U
MPEICTaBUTENbCTBE (PU3MUECKUX U IOPUIMYECKUX JIUI[ B TOCYJapCTBEHHBIX OpraHax M Ccyje.
[TockonpKy B yrojIOBHO-IPOLIECCYATbHOM 3aKOHOAATENIbCTBE OTCYTCTBYET 3aKPEIUICHHE MOHSTHS
KBUTU(UIIMPOBAHHON HOPUIUYECKONW TOMOINM, B HAYYHOH IUTEpaType CYLIECTBYIOT DPa3IUYHbIC
MOJXO0/bl K omnpeaeneHuo ganHoro nousatrus. Kamkosckuit B. C. moja 0puandecKo MOMOIIbIO
MMOHUMAET TOMOIIb, OKa3bIBAEMYIO B pe3yjbTaTe MPOPECCHOHATBHOU ACSATEIBHOCTA IOPHUCTA,
OCHOBHOM IIETTBI0 KOTOPOU SIBJISIETCS HEOOXOIUMOE COACHCTBHE B MPEAYNPEKICHUH HAPYIICHUSI
mpaB, CBOOOJ U 3aKOHHBIX HHTEPECOB CyOBEKTOB IIpaBa, YCTPAaHEHUU WJIM YMEHBIICHUU
HEOIaronpusATHBIX MOCIEACTBUN TAKOTO HAPYIICHUS M B BOCCTAHOBIICHUH HAJIC)KAIIETO TOJT0KECHHS
cyObekta mpaBa. [lo MHEHWIO aBTOpa, MOpPHIMYECKAs IOMOINL MPEACTaBIsSET COOOM
npodeccruoHaNbHY 0 IOPHINYECKYIO MOAAECPKKY CaMOU MPaBOBOU AESITENFHOCTA KOHKPETHOTO JIUIIA
10 peasi3aluy €ro IMpas, CBO0O/I, 3aKOHHBIX MHTEPECOB B (POpMax €ro MOJHOTO WKW YACTUIHOTO
3aMeIleHHs JIMOO MOJrOTOBKY K Heit [3].

HeobOxomumo cormacutbes ¢ MHeHueM KynpsiBuea B. JI., koTopwlii yTBep:kIaeT, 4TO
KBIM(UIIUPOBAHHOCTH IOPUANYECKON MOMOIIU CBsI3aHa, MPEXkJIE BCEro, C CyObEKTOM €€ OKa3aHus,
C €ro JEeSTEeNbHOCThIO, @ HE C JOCTI)KCHHEM IOJIOKUTEIBHOTO pe3yibTaTa JJIsg JTOBEPUTENs, IO
KOTOPOMY MOXHO OBUIO OBbI CYOUTh O TOM, KBaIM(DUIMPOBAHHO OHA OKa3aHa WM HeT [4].
CrnenoBarenbHO, OJIHUM U3 KPUTEPUEB KBATU(PUIIMPOBAHHOCTH AOKHA OBITH MPEAYCMOTpPEHHAs
3aKOHOM BO3MOKHOCTHh TPUBIICUEHUS CyOBEKTa, €€ OKa3bIBAIOIIET0, K IOPUIUICCKOM
OTBETCTBEHHOCTH 32 HEOKa3aHWE WM HEHAJUIeKalllee OKa3aHHE HOPUANYECKOW momoiu. B Toxe
Bpems Koncrurynus Poccuiickoit @enepanuu (4. 1 cr. 48) [1]He orpannuuBaet Kpyr JIMI, KOTOPBIE
BIpPaBe OKa3blBaTh KBATU(PHUIMPOBAHHYIO FOPUIUYECKYIO IIOMOIIb, MPEJOCTABISIL  TIPABO
YCTaHOBJICHUS] KPUTEPHUEB JIOITYCKA TAKUX JIUI] B OTPACIEBOM 3aKOHO/IaTEIbCTBE.

OpHako MPUMEHHUTENHLHO K ToJ03peBacMbIM W oOBHHseMbIM KoHcTtutyrusi Poccuiickoii
®enepanuu (4. 2 cr. 48) mpsiIMO yKa3bIBaeT HA aJBOKaTa, KaK 3alIUTHUKA TAHHBIX YYaCTHUKOB B
YTOJIOBHOM CYJOTIPOU3BOJICTBE. B TaHHOM cilyuae HalIMuue Wiu OTCYTCTBUE MyOJIMYHBIX HHTEPECOB
SBIIIETCS KPUTEPUEM, IO KOTOPOMY OIpeeNsieTcs HEeOOXOIUMOCTh WM €€ OTCYTCTBHE B
MPEIOCTABICHUN TPEUMYIIECTB JUIsl aJBOKAaTOB MPU HMX JOMYyCKEe K OKa3aHUIO HOPUTUYECKON
nomormu. TeM He MeHee, UMEHHO Ha aJBOKAaTa BO3JIOXKEHA MyOJnyHasi 00s13aHHOCTh MO OKa3aHUIO
KBATU(UIIUPOBAHHON FOPUIUYECKOW TIOMOIIM, a B CIydYasX, NPeAyCMOTPEHHBIX 3aKOHOM,
oecrutatHo. B cootBeTcTBUU ¢ D3 «OO6 aaBOKATCKOW AESATEIBPHOCTH M aJBOKaType B Poccuiickoit
Odeneparuny  [2] (4. 1 cr. 1) amaBokar Bcerga OyaeT SBIAThCS CyOBEKTOM OKa3aHHUs
KBaJTM(UIIMPOBAHHON IOPUIMYECKON MOMOIIIH.

B To xe Bpems, NIHII0 MMEET MPaBO OOpPATUTHCS MOMUMO aJBOKaTa K HHBIM JIHIIAM,
CIOCOOHBIM, KaK OHO TOJIaraeT, 0Ka3aTh KBaTU(UIIMPOBAHHYIO IOPUIUIECKYIO TIOMOIIb, OJTHAKO 3TH
JUIA MOTYT OBITH JOMYIIEHbI B KaueCTBE 3alIUTHUKA WM MPEICTABUTENS TOJIBKO MO PELICHUIO
JIOJKHOCTHOTO JIMIAa OpraHa rocy/1apCTBEHHON BJIACTH WM CY/a, 32 UCKIIOYEHUEM CIIy4aeB, KOraa
TakKas IMOMOIIb MOXET ObITh OKa3aHa TOJBLKO aJIBOKATOM JIMOO HAPSAY C HUM.

OnHako UMEHHO y cdepe YroJIOBHOTO CYAONPOU3BOJICTBA JIMIIAM, NMPUHUMAIOIIUM B HEM
ydacTue, He00X0IMMO MPEAOCTaBICHUE OOJBIINX TapaHTUN COOTIOACHUS MTPaB, CBOOO] M 3aKOHHBIX
HMHTEPECOB, YeM B MHBIX cpepax, MOCKOIbKY HATMYHME BIACTHBIX OJTHOMOYHM Y JOHKHOCTHBIX JIUIL
TOCYJIapCTBEHHBIX OPTaHOB M CyJla CTABUT UX B HEPABHOE IOJIOKEHHUE, & BO3MOXKHOCTh OOpaIICHHS
MMEHHO K  aJBOKaTy, [OJDKHO CIYXHTh JOIMOJHUTEIBHON TrapaHTuei  CoONIOIeHUs
KOHCTUTYLIMOHHBIX MPaB.

006001125 BBINIIECKa3aHHOE, HEOOXOUMO OTMETHUT, YTO JIJIS YJIyYIIICHUS TIOJI0KEHUS B chepe
OKa3aHWs KBTH(DHUIIMPOBAHHOHN IOPUIMYECKOIN TOMOIIH HEOOXOMMO PEIIaTh MHOTHE BONPOCHL. Tak,
B POCCHICKOM 3aKOHOJATENhCTBE IO CHUX TOp HE 3aKPEIUICHO MOHITHE «KBATU(DUIIMPOBAHHAS
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IOpUANYECKas TMOMOIIb», HE OINpeAeNeHbl KPUTEPUH KBATH(PHUIIMPOBAHHOCTH TAaKOW MOMOIIH, HE
orpezeneHbl TpeOoBaHUS K KBaJIM(UKAIMK JIUL], IPU3BAHHBIX €€ OKa3bIBaTh, a TAK)KE MEpEeYeHb
TaKuX CyOBEKTOB, UYTO CTaBUT IOJA YIrpo3y COOJIOJeHHE KOHCTUTYLIMOHHOTO IIpaBa Ha
KBTU(UIIUPOBAHHYIO IOPUANUYECKYIO TTOMOIIIb.

B cBoto ouepens kpurepusiMu KBaauUIUPOBAHHOCTU FOPUIUIECKON TOMOIIU HEOOX0IUMO
OTHECTH:

- CHICHMANIbHBIN CYOBEKT OKa3aHHs FOPUANYECKONW IMOMOIIHM (JIMII0, MMEIOIIEe BBICIICE
IopuAnYecKoe o0pa3oBaHue, caaBllee KBATU(PUKAIMOHHBIN dK3aMeH, 00Ja1ariiee Heo0X0UMMbIM
ypOBHEM MpodecCHOHaTNu3Ma, OIbITa PadOTHI);

- OKa3aHWe IOPUJMYECKOM TOMOLIM Ha TIOCTOSHHOW OCHOBE C  COOJIOACHUEM
npodeccHoHANbHBIX CTAaHAAPTOB M STUYECKMX HOPM, MOJICPKUBAEMBIX MPO(HEeCcCHOHATBEHBIM
KOHTPOJIEM;

- HCIIOJIb30BAHKME 3aKOHHBIX CPEJCTB M METOJOB B IMPOLIECCE OKa3aHUs IOPUINYECKON
MTOMOIIIH;

- IPEAYCMOTPEHHAs! 3aKOHOM BO3MOKHOCThH IPHUBIICUEHHS] CYOBEKTa, €€ OKa3bIBAIOILIEro, K
IOPUIMYIECKON OTBETCTBEHHOCTH 332 HEOKa3aHHE WM HEHAJJIe)Kallee OKa3aHue I0pUANIECKOi TOMOIIIH.

Heo6xoaumo caenats BEIBOJ O TOM, UTO PACKPBITUIO CYIITHOCTH MpaBa Ha KBATU(HUIIUPOBAHHYIO
IOPUIMYECKYIO TIOMOILb JJOJDKHO CIIOCOOCTBOBATH PACCMOTPEHHE €r0 B €IMHCTBE JIBYX ACTIEKTOB: KaK
€CTECTBEHHOI'0 HEOTUY>KAaeMOro IpaBa JUYHOCTH M KaK HOPMbBI WJIM COBOKYITHOCTHM HOPM IIpaBa,
3aKpEIUISIOIINX COJCPIKaHNE JAHHOTO TIpaBa B 3aKOHO/IATENILCTBE TOCYIapCTBA.

CnenyeT OTMETUTb, YTO JO HACTOSIIETO0 BpPEMEHU B POCCHUIICKOM 3aKOHOJATEJIbCTBE
OTCYTCTBYET OINpEACICHUE CaMOTro TMOHATHA «IOPUANYECKas MOMOIIb», a TaKXKe He 3aKperuieHO
HOPMaTUBHO M TO, B KAaKOM CJy4yae OKa3blBaeMas IOpUANYECKas IOMOIIs OyAeT SBISATHCS
KBaJTM(HUIMPOBaHHOU. B cy1eOHOI MpaKTHKe U HAyYHOU JIMTepaType JaHHAS KATerOPHs TPAKTyeTCs
no-pazHomy. OTCyTCTBHE €IWHOTO TOHHMMAHUS TOTO, YTO K€ HEOOXOJWMO MOHHMMATH O]
KBaJTM(UIIMPOBAHHOW FOPUIMUECKON MOMOIIBIO, NMPHBOAUT K HEOMPEACICHHOCTH B BOIpoce 00
o0ecrneyeHny ToCy1apcTBOM IpaBa KakJI0To Ha MOJIy4eHHEe TaKOM MOMOIIH.
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