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B3AUMO/JIEMCTBUE T'OCYJAPCTBA U IIPABA

AHHOTaunusi. B cratbe paccmaTpuBaeTcs CIOXKHAs M MHOrOrpaHHas —Ipobiema
B3aUMOJECHCTBUS TocynapctBa u mnpaBa. Ocoboe BHHMMAaHHUE YAEJIEHO IPaBOBBIM TEOPUSIM,
PACKPBIBAIOIIUM HPUPOAY COOTHOLICHUS IOCyIapcTBa U IpaBa, a TAKKe MpobiieMaM peanu3aluu
MIPUHIIMIIA BEPXOBEHCTBA IIPaBa B YCIOBUSAX COBPEMEHHBIX IMOJIUTUYECKUX PEATUH.

KiroueBble cioBa: [ocynapcTBo, IIpaBo, NPaBOBOE I'OCYAAPCTBO, IIpaBa JIMYHOCTH,
BEPXOBEHCTBO MpaBa, 3aKOHHOCTb.

Ceromns mpobiieMa COOTHOLICHHS W B3aMMOJICHCTBHS IpaBa M TOCYIapCTBa MPU3HACTCS
OJIHOM M3 HamboJee KIYEBBIX TEM I0pUaAnYecKoi Hayku. [IpaBo ¥ rocy1apcTBO CUUTAIOTCS ABYMS
(yHIaMEeHTaIbHBIMU 3JIEMEHTaMH OpPTraHU3alMK MOJIUTHYECKOTO U MIPABOBOTO MOPSIKA B CTPaHE, a
TaK)K€ X COOTHOILIEHUE MOCTOSHHO U3MEHSAETCS B 3aBUCUMOCTH OT UICTOPHUECKOT0 MEPHOJIa, YPOBHS
pa3BUTHs 00IIECTBA, MOJIUTHYECKOTO PeKUMa U IPABOBON KYJIBTYPHI.

Ha npotsikeHnn uctoprun mpaBoBOM MBICTH CIIOKUIUCH Pa3INYHbIE TIOJIX0/IbI K TOHUMAaHUIO
9TOW B3auMOCBA3U. EciaM B KJIacCMYeCKOW IPaBOBOM JOKTPUHE IPABO PacCMaTpUBAIOCh Kak
OTpaHUYUTENIb TOCYJApPCTBEHHOM BJAacTH, TO B YCJIOBHUSX COBPEMEHHOI'O IOCyAapcTBa BCE yarlle
HaOJI0AaeTCsl TEHACHIUS K JOMUHUPOBAHUIO TOCYJapCTBa HAJ MPAaBOM. DTO BBI3BIBAET CEPhE3HBIE
OTIaCeHUsl CPelIU MPaBOBEJOB, MOCKOJBKY MOJPHIBAET OCHOBBI MTPABOBOIO I'OCYAAPCTBA U MPUHIIMII
BEPXOBEHCTBA IIPaBa.

[lon rocymapcTBOoM cieayeT TMOHUMaTh MOJUTHYECKYIO OpraHM3aluio OOIIecTBa,
oOnajaromasl CyBEepEHUTETOM, BKJIIOYAIONIAs ammapar YIpaBlIeHHs, MpaBO H3AaBaTh 3aKOHBI,
B3UMaTh HAJIOTH, IPUMEHSTh NPUHYKIEHUE U IPEICTaBISTh CTPAHy BO BHEIIHUX CHOLIEHUsX. OHO
ABIISIETCS CyOBEKTOM IyOJIUYHOM BJIACTH M BHICTYIA€T TapaHTOM MIPABOMOPSIIKA.

[Tox mpaBoMm ciegyeT MOHUMATh CUCTEMY 0011e00s3aTeNbHBIX, (OPMATBHO ONpPEAeIEHHBIX
HOPM, YCTAQHOBJICHHBIX HWJIM CAHKIMOHUPOBAHHBIX TOCYJAApCTBOM M  OXPaHSIEMBIX €ro
NpUHYIUTeNbHON cunoi. [IpaBo perymupyer oOlIeCTBEHHbIE OTHOIIEHHUS, 3aKpeIUIsieT MpaBa U
0053aHHOCTH CyOBEKTOB, 00ECIIEYMBAET CTAOMIIBHOCTD M MPEJICKAa3yeMOCTh [TOBEICHHS.

OnHoit 13 Haubosiee OCTPON M JUCKYCCHOHHON T€M B COBPEMEHHOM IOPUIMYECKON HayKe
ocTaércs (QyHAaMEHTATbHBIA BOMPOC O COOTHOLIEHWHM U XapakTepe B3aHUMOCBS3U MEXIy
rocy/apcTBOM U MpaBoM. B pamkax 3Toi JUCKYCCHU BBIAETSIOTCS HECKOJIBKO KIIFOUEBbIX MO3UIIHI:

1. T'ocynapcTBO Kak MCTOYHMK U BBICIIAsl CUJIA IO OTHOILEHUIO K IIPaBy — CTOPOHHUKY ATON
TOUYKU 3pEHMS YTBEPXKIAIOT, YTO MPaBO CO3AAETCS TOCYJAPCTBOM, BBIPAXKAET €0 BOJIO M CIIYKUT
WHCTPYMEHTOM YIIpaBlieHHs oOmiecTBOM. B 3ToM moxaxoje rocynapcTBO MEPBUYHO, a MPaBO —
IIPOU3BOJIHOE, NMOJUMHEHHOE. Takas KOHLENIMs XapaKTepHa A HOPMATUBHOI'O MO3UTHUBU3MA U
4acTO peajau3yeTcs B yCIOBUAX LIEHTPAJIN30BaHHOM BiacTy [1].
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2. IlpaBo kak BbICIIAs LIEHHOCTb, OrPAaHUYMBAIOIIAs TOCYJapCTBEHHYIO BIAcTh — B
COOTBETCTBUU C ITOM IMO3ULMUEN, FOCYAAapPCTBO TOJKHO JEHCTBOBATh B CTPOTMX paMKax 3aKOHA.
[IpaBo 31ech BbICTyIaeT HE MPOCTO Kak HAaObOp HOPM, a KaK CUCTeMa MPUHIUIIOB (CIpaBeJIMBOCTb,
cB00O/1a, PABEHCTBO), KOTOPBIE OMPEEIISAIOT JISTHTUMHOCTh CaMoii BiacT. JlaHHAs MOAETb JICKHUT B
OCHOBE KOHIIEMIIMM IPABOBOIO TOCYNapCTBa, pa3pabOTAaHHON MpEeACTaBUTEISIMU KJIaCCHUYECKOM
npaBoBoi ¢punocodpuu — ot U. Kanta no X. Kenszena u A. [aiicu [2].

3. B3auMocBs3b rocynapcTBa U IpaBa KaK JUAJIEKTUYECKOE €AUHCTBO C TEOPETUYECKON U
MPaKTUYECKOW peanu3aluuei — COBpeMEeHHas FOpUINYeCcKas MbICIb BCE Yallle CKIOHSETCS K CUHTE3Y:
rocy1apcTBO U IMpPaBO pAcCMATPUBAIOTCS KaK B3aMMO3aBUCHUMbIE U B3aMMOOOYCIIOBJIECHHbIE
MHCTUTYTHL. ['ocynapcTBo popMUpPYET IPABOBYIO CUCTEMY, HO IIPH TOM CaMo 0053aHO MOAYUHATHCS
npaBy. [Ipu 3ToM Ba)kKHO HE TOJIBKO TEOpPETHUYECKOe OOOCHOBAHHE 3TOTO COOTHOILIEHHS, HO U €ro
peallbHOE BOIUIOLIEHHWE B MPABONPUMEHUTENBHONW TMPAaKTHKE, CyAeOHON HE3aBUCUMOCTH,
MIPO3paYHOCTH 3aKOHOTBOPUYECTBA U 3aIUTE NIPaB rpakaaH [3].

[IpoGnema cOOTHOIIEHUSI TOCYAapcTBa M MpaBa Ha MPOTSHKEHUH UIUTEIHLHOTO BpPEMEHU
MIpUBJIEKAeT BHUMaHue (QuiIoco(oB, IOPUCTOB, UCTOPUKOB U MOJIUTOJIOIOB, KOTOPbIE MpPEIaratoT
pa3nuyHble MOAXOAbl K €€ MOHMMaHuK. B pe3ynprare B COBpPEMEHHOW IOPUIMYECKON HayKe
c(hopMHUPOBAIMCH TPU OCHOBHBIE KOHIICTIIIMKA B3aUMOCBSI3U TocyAapcTBa u npasa [4]. Paccmorpum
KaX/IyI0 U3 HUX MO/IpOOHEe.

[TepBast KOHIIENINS UCXOAUT U3 TOTO, YTO MIPABO HAXOAUTCS B MOAYMHEHHOM IOJIOKEHHUH T10
OTHOLLIEHUIO K TOCYAapCTBY U BBICTYNAET MHCTPYMEHTOM peaIM3allii €ro NoJUTUYECKHX 1eneid. B
pamMKax 3TOH MOJIENIU FOCY1apCTBO HE OIPaHUYEHO [IPaBOM, a, HAIIPOTUB, caMO (POPMHUPYET ITPaBOBBIE
HOPMBI B COOTBETCTBHH CO CBOEH Boseil U unTepecamu. [IpaBo nmpu 3ToM paccMaTpuBaeTCsi HE Kak
He3aBHCHMAasl IIEHHOCTh, a KaK pe3yJbTaT TOCYyJapCTBEHHOM MAESITEeIbHOCTH, CO3JAlOIIMiCS U
M3MEHSEMBIH 110 YCMOTPEHHIO BIACTU. Takoil MoAX0 A MOIyYrl Ha3BaHUE TOTAIUTAPHON KOHIICTIIINH,
MTOCKOJIbKY OH XapaKTepeH JJIsi PeKUMOB, T'JIe 3aKOH MOJMEHSIETCs BOJIel rocyAapcTBa, a MPaBOBbIe
rapaHTHH CBOJAATCS K MUHUMYMY [5].

Crnenyrolasi KOHIIETINS — TUOepanbHas — cPOpMHUPOBAIACh B paMKax 3araHoH paBoBON U
MOJIMTUYECKON TpaJuLIMU U OCHOBBIBAETCS Ha HAEE€ MOJYMHEHHUs rocynapctsa npapy. CoriacHo
9TOMY TOJXOJy, PaBO 00JIaaeT BBICIICH IOPUINYECKON CUIION M HOCUT O€3yCIIOBHBIN XapakTep,
MPEBOCXO/II MO0 ABTOPUTETY camo TrocyaapcTBo. OHO BBICTYHaeT HE NPOCTO KaK HHCTPYMEHT
yIpaBieHus, a Kak (yHAaMEHTalIbHas IIEHHOCTh, MPHU3BaHHAS OTPAHUYMBATH TOCYIAPCTBEHHYIO
BIIACTh B MHTEpECaxX JTUYHOCTH M oOIIecTBa B 1enoM. [IpaBo paccmaTpuBaeTcsi Kak TJIaBHBINA ITUT OT
MPOM3BOJIAa BJACTHBIX CTPYKTYp W €JMHCTBEHHAas JEMCTBEHHas cuia, CIOCOOHas MOCTaBUTh
TOCy/apCTBO MOJ IOPUIMYECKHA KOHTPOJIb, OOECIeYrBasi TeM CaMbIM peaju3aliio MPUHIIUAIIOB
CBOOO/IBI, CTIPABEIJTUBOCTH U 3aKOHHOCTH [6].

[Tparmatuueckuii MOAXOM MpEAroNaraeT TMOKOe W JWHAMUYHOE B3aUMOJICHCTBHE MEXKIY
TOCYyJIapCTBOM M TIPABOM, IPH KOTOPOM YETKHUE TPAHUITBI MEXKTy HUMH CTUParOTcs. C OTHOW CTOPOHBI,
TOCYJapcTBO BBICTYMAeT TBOPIIOM TpaBa, (hopMHUpys €ro uepe3 3aKOHOAATENBHYIO IEATENLHOCTD; C
JIpyrol — OHO HE CUUTAETCS IOJHOCTHIO CBSI3aHHBIM IPABOBBIMM HOpMaMmHM, COXpaHss 3a coOoi
BO3MOKHOCTb UX U3MEHEHHS B COOTBETCTBUU C TEKYIIUMH MOJIMTHUYECKUMU U COLIUATBHBIMU 33/IJauaMHu.
[Ipu 3TOM MEXIy rOCYAapCTBOM M NPABOM CKJIA/IbIBAETCS] B3aMHAs 3aBUCHMOCTh: MPaBO HE MOXKET
CyIECTBOBaTh 0€3 rocyapcTBa, KOTOPOEe 00ECIEUHBAET €r0 PEATU3ALUI0 U OXpaHy, a TOCYIapCTBO, B
CBOIO OYepellb, HYXKJaeTcs B IMpaBe KaK MHCTPYMEHTE JIETUTHUMAllMM CBOEH BIIACTH, OpraHU3alluu
yTPaBICHUS ¥ TIOJJICPKAHUS OOIIIECTBEHHOTO TOpsiaKa [7].

B coBpeMeHHOW pPOCCHICKON IOPHUIAMYECKON HayKe HamOojiee pachpocTpaHeHa
rparMaTuveckas KOHIICTIUS, TTOCKOJIbKY OHA TO3BOJSIET M30€KaTh YMPOMEHHOTO U OIHOOOKOTO
B3IJIAJIa Ha COOTHOIICHHWE TOCYyAapCTBa M TpaBa, CIOCOOCTBYs Oojee TIIyOOKOMY TOHMMAHHIO
peanpHON posin TMpaBa B cucteme BiacTu. [IpaBo 001agaeT OTHOCUTENBHOM CaMOCTOATENBHOCTHIO,
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UMeeT COOCTBEHHbIE 3aKOHOMEPHOCTH CTAHOBJEHHUS W (PYHKIIMOHUPOBAHHUSA, MOATOMY BIUSHUE
rocyJIapCcTBa Ha HETO HE MOXET paccMaTpuBaThcs Kak abcomoTHoe. HanpoTus, mpaBo BeICTYyMAeT HE
MIPOCTO TMPOIYKTOM TOCYAApCTBEHHOW BOJIM, a HE3aBUCUMBIM (akTopoM, (OPMHUPYIOIIUM U
OTrpaHUYMBAIOLIUM CaMy I'OCYIapCTBEHHYIO JESATEIbHOCTD.

l'ocymapcTBO M mpaBO B3aUMOJEHUCTBYIOT, HO HE TOXIECTBEHHBI — MX OTOXIECTBIICHUE
HEeJoIyCTUMO. ['ocy1apcTBO, KaK MOJUTHYECKMM MHCTUTYT, COCTOUT M3 OPraHOB U OCYLIECTBISAET
BJIACTh, TOIJIa KaK IIPaBO — 3TO CUCTEMa HOPM, OOBEIUHEHHBIX B OTPACId U HHCTUTYTHI,
BBIPAKAIOLIUX OOIIECTBEHHYIO BOMMO. OHHU pa3IHyaloTCs MO CTPYKTYpe, GYHKIUAM U COLUAIBHOMY
Ha3HAYEHUIO: TOCYJapCTBO OJIMILIETBOPSIET CUITY, IPaBO — BOJIIO. Pacnonarasce B pa3HbIX MJIOCKOCTSIX
— MOJUTUYECKOW M HOPMATUBHOW — OHHU HE CJIMBAIOTCS, COXPAHAS CAMOCTOSITEILHOCTh B (opMme,
COJIEp’KaHuU U criocofax pealin3aluy.

Ha ocHOBaHMM M3J10)KEHHOI'O MOYKHO Cli€JaTh BBIBOJ, YTO B COBPEMEHHOW IOPUANYECKON
HayKe COOTHOLIEHHE roCyJapCTBa U MIpaBa pacKpbIBaeTCs Yepe3 TPU KIFOUEBbIX acleKTa: €JMHCTBO,
pasnuuue u B3aumojeiicTBue. ENMHCTBO mposBisieTcs B 00LIEM UCTOPUYECKOM IMPOUCXOXKICHUH,
B3aMMOCBSI3aHHOMW 3BOIIOIUH U 001IEH COLMaIbHO-9KOHOMUYECKOH ocHOBe. U rocyaapcTBo, 1 paBo
BO3HHUKAIOT U Pa3BUBAIOTCA B OTBET Ha MOTPEOHOCTH OOIIECTBAa B YHOPSAOYEHUH OTHOIIECHUH, a
TaKK€ COBMCECTHO BBIIIOJIHAKOT q)YHKHI/IIO COHI/IaJILHOI)’I perysanum, oOecrieunBasg CTaOMILHOCTDL U
3alUTy MpaB JMYHOCTHU. Pasnnume MexXIy HUMM 3aKII0YacTCsl B UX CYLIHOCTH M CTPYKTYpeE.
l'ocynapcTBO — 9TO MOMMTHYECKAsh OpraHU3alMsl IMyOJMYHON BJIACTH, 00Jafaromas TEPPUTOPHEH,
anmapaTtoM YIpaBleHHs M IpaBoM MpuHYXAeHud. [IpaBo ke mnpenctaBiseT coOoi cucremy
o0uieo0s3aTeNbHbBIX ~ HOPM, PEryJMpYIOIIMX IOBEJACHHE JIIOAEH UM 3aKpelyIEHHBIX B
3akoHoJaTeabcTBe. OHO HE MMEET COOCTBEHHOTO arnmapara, Ho peaju3yeTcs yepes rocy1apcTBEHHbIE
opranbl. B3anmozeiicTBue BbIpakaeTcs B JBYCTOPOHHEM BIIMSHUU: TOCYIapcTBO (OPMHUPYET,
3aKpeIuIseT, OXpaHseT U MPUMEHsIET MPaBo, NMpHUaaBas eMy Oo(pUIMANbHYIO CUIY, a MPaBo, B CBOIO
odepeib, OrPaHUYMBAET TOCYITAPCTBEHHYIO BJIACTh, MPUIAET €1 3aKOHHOCTh U JIETUTUMHOCTb.

Taxum 06pa3zom, B3aMMOAEHCTBHE rOCYAapCTBa U MIPaBa — 3TO HE CTaTHUYHAs, a TUHAMHUYHAS
CHUCTEMaA, Haxoasa1iasacsa B IOCTOAHHOM JIBHXXCHUMU. HCTOpI/I'-IeCKI/I IMpaBoO UT'pajio poOJIb OTPAHUYNUTEIIA
rOCyJIJapCTBEHHOM BJIACTH, HO B YCJIOBUSIX COBPEMEHHOT'O TOCYyAapcTBa BCE dalle HaOIomaercs
o6paTHa$[ TCHACHI WA — IIOJYMHCHHUEC ITpaBa UHTCPECAM BJIACTH.
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