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NHKOTEPMC KAK HCTOYHHUK PEI'YJIMPOBAHMUSA
NPEIITPUHUMATEJbCKUX OTHOIEHUN
INCOTERMS AS A SOURCE OF REGULATION

OF ENTREPRENEURIAL RELATIONS

AnHoTamusi. CraTed TMOCBAIIEHA KOMIUIEKCHOMY AaHaJIW3y IPAaBOBOM  MPHUPOMBI
MC)KI[yHapOIIHLIX npaBuJI TOJKOBAHHA TOPIroBbIX TCPMHUHOB ((I/IHKOTepMC» B KOHTEKCTEC HUX
(YHKIMOHMPOBAHUSI B CUCTEME HCTOYHMKOB INPABOBOTO PETYJIHMPOBAHUS MPEINTPUHUMATEIBCKUX
(TOProBBIX) OTHOIICHHWH. AKTYyaJIbHOCTh TE€MbI OOYCIOBIEHA TOMHHUPYIOIICH DPOJIBIO TaHHOTO
HErocy/IapCTBEHHOI0 HOPMATHBHOTO KOMIUJIEKCA B YHU(UKAIMKU YCIOBUH MEXIYHApPOIHBIX
KOMMCPUYCCKUX KOHTPAKTOB M €TI0 IOBCEMCCTHBIM IPUMCHCHHCM B TPAHCI'PAHHUYHOM TOProBOM
o0opoTe B KadyecTBe KOIU(MUIMPOBAHHOTO MEXIYHAPOIHOTO TOProBoro obOwuas. B pabote
KOHCTaTHPYyeTCsl TUCKYCCHOHHBIM XapakTep KBanudukanuu MHKOTepMC B pOCCHIICKOW TPaBOBOM
JOKTPHUHE. AHaanpyeTcsI HCOAHOpOJHAA cyzle6Ha$[ MMpaKTHUKa MW AOOKTPHUHAJIBbHBIC ITO3UIIUU
OTHOCHUTEIBHO UX 00S13aTEILHOCTA U MEXAaHU3MA UMIINIEMCHTalluN. HpOBCI[éHHLIfI KOMHapaTHBHLIﬁ
aHaJIN3 JEMOHCTPUPYET Pa3HOOOpa3ue MoaX00B K MPU3HAHUIO FOPUINYECKON cuiibl HKOoTepMC B
HaIllMOHAJIBHBIX ITPAaBONOPAIKAX.

Abstract. The article is devoted to a comprehensive analysis of the legal nature of the Incoterms
International Rules for the Interpretation of Trade Terms in the context of their functioning in the system
of sources of legal regulation of business (trade) relations. The relevance of the topic is due to the dominant
role of this non-governmental regulatory complex in the unification of the terms of international
commercial contracts and its widespread use in cross-border trade as a codified international trade custom.
The article states the controversial nature of the Incoterms qualification in Russian legal doctrine. The
article analyzes the diverse judicial practice and doctrinal positions regarding their binding nature and
implementation mechanism. The conducted comparative analysis demonstrates the variety of approaches
to recognizing the legal force of Incoterms in national legal systems.
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WNuTeHcudukanus TpaHCTPaHUYHOTO SKOHOMHUYECKOTO COTPYIHHYECTBA M pOCT oObeMa
BHEITHETOPTOBBIX CJIEJIOK BBICTYIAIOT KIFOYEBBIM (DAKTOPOM Pa3BUTHS TI00AIBHON SKOHOMUKHU. B
JTAHHOM KOHTEKCTE JeTajlbHas perjiaMeHTalus JTOTOBOPHBIX 0053aTeNbCTB MEXAYy CyObeKTaMu
MEXYHapOAHOTO KOMMepueckoro o0opoTra mpuoOpeTaeT MepBOCTENEHHOE 3HavyeHue. Kax
CBUJETEIBCTBYET YHHMBEpCAIbHAsl MPAKTHKA, COAEpPKAHME MEXKIyHAPOJHBIX KOMMEPUYECKUX
KOHTPAaKTOB B 3HAUUTEIHHOW CTEHEHH (OPMHUPYETCS MO BIUSHUEM MEXIYHAPOIHBIX TOPTOBBIX
oOpryaeB (lex mercatoria). MIx akThBHas MMIUIEMEHTAIMS B JIOTOBOPHYIO MPAKTHKY OOYyCIIOBJIEHA
HE0OXOIUMOCTBIO MPEOI0JICHUSI TUITMYHBIX KOJUTM3UOHHBIX M MPABOMPUMEHHUTENBHBIX CI0XKHOCTEH,
BO3HUKAIOIIMX MpPH 3aKJIIOYEHUUM U HUCHOJHEHUM CHEJNOK C HHOCTPAHHBIM 3JIEMEHTOM.
CucremaTu3anus U CTaHAapTU3aLKs TOTOBOPHBIX YCIOBHI HaIIpaBjieHa Ha ONTUMHU3ALIMIO IPABOBOIO
peryaupoBaHusl KOMMEPYECKUX OTHOLICHHH.

Benymyto pons B mporecce Koauukanuu v yHU(PUKAIUA MEXKIYHAPOIHBIX TOPTOBBIX
oObIvaeB BeIoIHIET MexmyHapoaHas Toprosas najiara (International Chamber of Commerce, ICC).
OpnuuM u3 Hanboliee 3HAYNMBIX PE3YIbTATOB €€ NeATENIbHOCTH SBISIOTCS MeKIyHapoJHbIC TIPaBUiia
TOJIKOBaHUSI TOProBbIX TepMHHOB «MHKOTEpMC». B nokxtpune nox HMHkoTepMc NOHUMArOTCS
«MEXIyHapOIHBIC TIPABHIIA 110 TOJIKOBAHUIO HANOOJIEE IIUPOKO UCIIOIb3YEMbIX TOPTOBBIX TEPMUHOB
B oOmactu BHemHed Toproiau» [1]. (E.A. Cokomnoa, E.C. BopTHOBCKast) wiu, B 6osee MHUPOKOM
CMBICIIE, «CBOJ MpaBWJ MO OTAEIbHBIM OazucaM IOCTaBKH, O0ECIEUMBAIOLUIMX EIMHOOOpa3HOEe
TOJIKOBAaHUE M UCIIOJIb30BaHue TOProBeix oObrdaes» [2] (H.FO. Poxpirun, JI.A. O6yxoBckas u ap.),
MO3BOJISIFOIINY CTOPOHAM CTaHAAPTU3UPOBATH B3aMHbBIE 0053aTEIHCTBA.

[lepBast pemakuust mpaBuia Obila omyOnukoBaHa B 1936 romy, C yCTaHOBHBIIEHCS
MEePUOJNYHOCTHI0 OOHOBIICHUSI MPUOIM3UTENBHO KaXKIble NecsATh JeT. JleHcTByromas peaaKkius
Berynuia B cuiny | ssuBaps 2020 rona.

Kak numer Peokxos W.1O. B cBoux HayuHbIX Tpyaax, «MHkoTepmce 2020 mpencraBisieT coooi
CBO/JI IIPAaBUJI 110 MCIOIb30BAaHUIO HALIMOHAJIBHBIX U MEXIYHAPOIHBIX TOProBbIX TEpMUHOB. [IpaBuia
COCTOSIT M3 OJUWHHAMIATH TEPMHUHOB, KOTOpbIe (POPMUPYIOT JBE TPYMIMbI: OA3UCHI MOCTABKU IS
moboro Buaa unu BuaoB Tpancnopra (EXW, FCA, CPT, CIP, DAP, DPU, DDP) u 6a3ucsl noctaBku
JUIsT MOpCKOTro W BHyTpeHHero BojHoro Tpancmopta (FAS, FOB, CFR, CIF)» [3]. Ilupokoe
MpU3HAHUE JIAHHBIX MPAaBUJI B MHPOBOW KOMMEPUECKOM MpaKTUKE OOYCIOBIEHO IUTEIbHBIM
NepuoIoM uX ampolaruu, a Takxke opoopeHueM co cropoHsl Komuccun OOH mo mpaBy
MexayHapoaHoit toprosimu (FOHCUTPAJI). HMukoTepMc BBIMONHSIOT (PYHKIHMIO yHUPHUKAUU
TOJIKOBAaHUSI KJIIOUEBBIX YCIOBUM IOCTABKH, TEM CaMbIM pacHIUpsisi W JETaIU3Upysl MPaBOBOE
peryirpoBaHie BHEIIHETOPTroBOW JeATelNbHOCTH. WX BiMsIHHE pacrnpocTpaHsieTcs He TOJbKO Ha
MEXIYHApPOAHBIA, HO W Ha HAIMOHAJIBHBIA KOMMEpUECKU OOOpOT, OKa3biBasl CYIIECTBEHHOE
BO3JICHICTBUE HA Pa3BUTHE YaCTHOTO MpaBa U CyJeOHOM MPaKTUKHU.

I'oBopst 0 npumenenun MHkotepMmc B Poccuiickoit denepanyn, HEOOXOIUMO OTMETHTb, UTO
B cooTBeTcTBHHU cO cTaTheil 1210 I'paxxaanckoro Konekca Poccuiickoit @enepanuu (nanee — 'K PO),
«CTOPOHBI JIOTOBOpAa MOTYT TpU 3aKIIOYEHHH JOTOBOpa WJIM B MOCIEAYIONIEM BbIOpaTh IO
COTJIALLIEHUI0 MeX1y co00il MpaBo, KOTOPOE MOANEKUT MPUMEHEHHIO K UX TPaBaM U 00513aHHOCTSIM
0 ATOMY J0TOBOPY» [4]. MexayHapoJHbIN TOPTOBBIM 00bIYali, K KOTOPOMY OTHOcUTCs: THKOTEpMC,
— 3TO SIBJIEHHE MEXKIYHapOJHOTO YaCTHOTO MpaBa, KOTOPOE CTAHOBUTCS 00S3aTENbHBIM ISl CTOPOH
TOJIBKO B CHULY MIPSIMOM MJIM MOAPa3yMEBAEMOM OTCHUIKM K HEMY B KOHTPAKTE.

CpaBHUTENIBHO-TIPABOBOE HUCCIIEIOBAHUE JAEMOHCTPUPYET OTCYTCTBHE YHU(DULMPOBAHHOTO
MOJX0/1a K IOpUIUYECKON cuiie MHKOTEPMC B HAILMOHAIBHBIX MpaBonopsakax. B psxe rocygapcTs
(manpumep, HMpak, Mcnanus) onn opuMagibHO WHKOPIIOPUPOBAHKBI B 3aKOHOAATENIbCTBO. B mpaBe
I'epmanun u ®panuuu MHKOTEPMC MPU3HAIOTCS IUCIIO3UTUBHBIM MEXAYHAPOJHBIM TOPTOBBIM
ob6bryaem. B CIIA cxoxkue TepMuHbl coaepxatrcs B EnmHooOpasHom toproBom koxaekce (UCC),
OJTHAKO WX TOJKOBAaHHWE HMMEET HalMOHAJbHYIO crneuupuky. B poccuiickoif mpaBoBoil cucreme
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WNukorepmc He 00sanaoT (GopManabHBIM CTaTycOM HCTOYHMKA mpaBa. WX npumeHeHue HocuT
(axyITbTaTUBHBIN XapakTep U 00yCIOBIECHO BOJIEH CTOPOH, KOTOPBIE HHKOPIIOPUPYIOT UX B KOHTPAKT
IIOCPEICTBOM IPSIMOU CCBUIKH.

IIpenmer perynmpoBanHus MHKOTEpMC OXBaThIBAECT PACHpPENEICHUE MEXAY IIPOJABLIOM M
MOKyNaTejaeM 0053aHHOCTEH, PacX0JI0B U PUCKOB, CBSI3aHHBIX C JIOCTaBKOM TOBapa (TpaHCIOpPTHAas
JIOTHCTUKA, TAMOXEHHOEe O(QOpMIICHHE, CTPaXOBaHUE, MOMEHT Iepexoa pucka). OIHAKO OHU He
MOJIMEHAIOT CcO0OM J0roBOp KyIUIM-NIPOAaKH, HE PpEryjJupyloT BOIPOCH Iiepexoja Ipasa
COOCTBEHHOCTH, KadecTBa TOBapa, LEHbI U TOPSJKAa pPAacyeTOB, KOTOPBIE OMPEACISAIOTCS
HENOCPEACTBEHHO KOHTPAKTOM. DBOJIIOIMS MpaBuil (B yacTHOCTH, peaakius 2020 roga) HanpasieHa
Ha UX yNPOLICHNE U a/IalTalluI0 K COBPEMEHHON TOProBOil MPAKTHUKE, YTO 00JIErYaeT X TOJIKOBAHUE
u npumenenue. Kak numier Cirocapenko C.J1., «BriepBbie B IPaBUIIaX YUUTHIBAIOTCS TAK)KE BOIPOCHI
0CBOOOXKICHHSI TOBApOB B IyTH. [10 HOBOMY IpaBuiy, JIM1I0, IPUHUMAIOLIEe Ha ce0s1 PUCK MEPEBO3KU
JI0 MEcTa IOCTaBKH, HECET OTBETCTBEHHOCTh 3a OCBOOOXKJEHHE TOBapoB. Eciu pHuck nepeBo3Ku
NEPEeXOAUT B CTPaHE MPOJAABLA, TO MOKYyIaTelb OepeT Ha ceOsl OTBETCTBEHHOCTh 332 TAMOXEHHYIO
OYHCTKY BO BpPEMs TPAHCIIOPTHPOBKH, & €CIIM PUCK IEPEXOAUT B CTPAHE MOKYIATENs, TO MPOAABEL
HECeT OTBETCTBEHHOCThY [5].

Takum o6pazom, MuHkotepmc, Oyayun KOAU(DUIHMPOBAHHBIM MEKIYHApPOJIHBIM TOPIOBBIM
oOblyaeM, UrparoT (GYHIAMEHTAIbHYI0 pOJIb B YHU(QHUKAIMU YCIOBHM MEXAyHapOJIHBIX
KOMMepueckux nocraBok. Hecmorps Ha oTcyTcTBue B Poccun hopmanbHOro npu3HaHus B KauecTBe
HCTOYHMKA IPaBa, OHU LIMPOKO MPUMEHSIOTCSA B JIOTOBOPHOM U CyJeOHON NMpPaKTUKE MOCPEICTBOM
MEeXaHM3Ma MHKOpPHOpaluu B KOHTpakT. lcrnonb3oBaHue [aHHBIX MpaBWJI CIOCOOCTBYET
rapMOHU3ALUN POCCUMCKON Cy1eOHOI MPAaKTUKU C MEXIYyHAPOAHBIMHU CTaHIApTaMHM, YTO SIBIISETCS
BaYKHBIM (DAKTOPOM MHTETPAIMU B CHCTEMY MHPOBOW TOPTOBIIH.
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