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MockoByenko HMpuHa BUKTOpOBHA, CTyIEHTKA,
benropoackuii rocygapcTBEHHBIN HAIMOHAJIbHBIN
HCCIIEI0BATENbCKUM YHUBEPCUTET

Hayunslii pykoBOAMTEIB:

Cunenko Buagumup CepreeBud,

Kannuaar ropuanueckux Hayk,

JOLIEHT Kadeapbl TPYAOBOTO U MPEANPUHIMATEIHCKOTO MpaBa,
benropoackuii rocyjapcTBEHHbIN HAMOHAJIbHBIN
HCCIIEI0BATENIbCKUM YHUBEPCUTET

HUCK O IIPUBHAHUU KAK TIPOIECCYAJIBHOE
CPEACTBO 3AILUTHI ITPABA

AHHoTanus. B crarbe uccneayercs JOKTPUHAIBHBIN aHAIN3 UCKOB O IPU3HAHUU B CUCTEME
cpeacTB cyacOHO 3amuThl. PaccMmarpuBaercst ero (yHKIIMOHAIIBHOE MpEIHA3HAYCHHE U MECTO B
MEXaHU3ME CyIeOHOM 3alTUThl CyObEKTUBHBIX MPAB U OXPAHIEMBIX 3aKOHOM UHTEPECOB.

KuroueBbie cioBa: Vck 0 npu3HaHUM, YCTaHOBJIEHHBINM HCK, MPaBOBas OIPEACICHHOCTb,
NpeBeHTUBHAs QyHKIMS, CyJeOHas 3anuTa TpaXaIaHCKUX TIPaB.

B cucreme cpencTB cyneOHOM 3alIUTHI TPAXKIAHCKHUX MPaB 0CO00€ MECTO 3aHMMAIOT UCKHU O
MPU3HAHUY (YCTAaHOBUTEIBHBIC MCKH), (YHKIIMOHAIHLHOEC Ha3HAYECHUE KOTOPBIX BBIXOJMT 32 PAMKHU
BOCCTaHOBJICHHUSI HAPYILLIEHHBIX HHTEPECOB.

Nx mnpenmer cocTaBiseT HeMarepuaabHOE TpHUTI3aHue, a TpeboBaHWe O CyaeOHOMH
KOHCTaTallMl, TO €CTh O(DHIMATFHOM TOATBEPXKICHUH WM OTPULIAHUU HAIHYUS CIIOPHOTO
MaTepuaIbHOTO MPABOOTHOIIICHHUS, TIpaBa JIN0O0 OXpaHsIEeMOro 3aKOHOM WHTepeca. JlaHHas Kateropus
VICKOB BBITIONTHSET KIFOUEBYIO MTPEBEHTHBHO-CTAOUIU3UPYIOILYI0 (QYHKIIMIO, Oy IyqH HANpaBICHHON
Ha yCTpaHEHHE IMPABOBOW HEONPENETEHHOCTH €IIE JO MOMEHTAa PEaJbHOr0 HApyUIEHWsS WU Ha
paHHEN CTauy BO3ZHUKIIETO CIIOpa O IpaBe.

B ycrnoBusx ycrmokHEHHS TpakIaHCKOTO 000pOTa M pPOCTa TMPEBEHTHBHBIX TMPABOBBIX
CTpaTerwii oOpalleHHe K YCTAHOBUTEIBHBIM HCKaM CTaHOBHUTCS HE TOJIBKO HMHCTPYMEHTOM
WHIWBHUIYATbHOW 3allATHI, HO W MEXaHU3MOM OOECIICUCHHsI TPABOBON OMPEAECTEHHOCTH Kak
nmyonuuHoro Onara. HecMoTpst Ha u4€Tkoe 3aKperieHHWe MPU3HAHUS TpaBa B KauyecTBE Crocoda
3amuThl B cTaThe 12 'K P [3], mporeccyanbHas periiaMeHTaIus JaHHOTO HCKa 0CTaéTCsl BO MHOTOM
JOKTPUHATBHOMN, UTO aKTyaIU3UPyEeT HEOOXOAUMOCTh KOMIUIEKCHOTO TE€OPETUIECKOTO OCMBICIICHUS
€ro IPHUPOAbl, OCHOBAHUM TIPEAbSIBICHUS 1 3 ()EKTUBHOCTH B COBPEMEHHOW MIPABOMPUMEHHUTEIIBHON
MPaKTHUKE.

Hck o mpu3HaHWU BBITIOTHSAET JBE KIIFOUYEBBIC PYHKIIMUA B MEXaHU3ME 3alIUTHI paB. [lepBas
— MIpeBEHTUBHAS (OXpaHUTEIbHAS ) UCTIONB3YETCS IPU HATMYHUH peajbHON YIpO3bl HAPYIICHUS TpaBa,
KOrjla caMO HapyuieHue enié He HacTtynwio. Llenbro B JaHHOM ciydae SIBJISIETCA YCTPAaHEHUE
MIPaBOBOM HEOMPEAENEHHOCTH, CO3/IA0MIEH MPEANOChUIKY A OYylero KoHIUKTA.

Bropas — xoH(dIUKTHas, UCK MPUMEHSETCS, KOT/Ia HapyIIeHHWEe YK€ HavaloCch (HampuMmep,
OCHapHUBaeTCsl CYIIECTBYIOIIEE MPAaBO), HO LEIbI0 UCTIA SIBISETCS HE B3BICKAHHE, a IOpUANYECKas
KOHCTaTallMsl HaJIW4Msl WIM OTCYTCTBHSI IPABOOTHOLIEHUS KaK TAaKOBOTO [UIsl IpPECeYeHUs
JabHEUINX HapymieHui. TakuM 00pa3oM, TaHHBIA HCK CIYKUT WHCTPYMEHTOM MPEAYTIPEKICHUS
Y MUHUMU3aIUH yiiep0a, pa3pelias CIOpHOCTb IO HACTYTIICHUS] HEOOPaTUMBIX TOCIIEICTBUMA.

Kak otmeuaet A. A. BriacoB, ucku 0 IpU3HaHUM UMEIOT CJIEIYIOIINE XapaKTEPHbIEC YEPTHI:

- X LEeJIb COCTOUT B KOHCTATAallUU HAJIMYUS WIN OTCYTCTBUS TPAaBOOTHOUIEHUS;
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- cyae0HOe pelleHHe 10 HUM He BeET K JEHCTBHSM 10 INPUHYIUTEIbHOMY HCIOJHEHHUIO,
XOTS IPUHYAUTEIBHOM CHIIOH 00nanaerT.

[IpuHy iuTENBHBIN XapakTep CyAeOHOro pelIeHus 3aKI4aeTcsl B TOM, YTO OHO OOs3bIBAeT
CTOPOHBI K OIPEAEIEHHOMY IIOBEJIECHUIO, BBITEKAIOIIEMY M3 HAJIM4YUs WIM OTCYTCTBUS CIOPHOTO
MIPaBOOTHOLLIEHUS;

- ICKU O ITPU3HAHUU NIPEIBSBIISIFOTCS HE 110 IOBOY YK€ COBEPLIMBILIETOCS HApyIIEHHUs [1PaBa,
a JMIIb C LEJIbI0 IPEAOTBpAIlleHUs BO3MOXHOIO IpaBoHapylueHus. [Ipu 3ToM HeoOxoaumo
OTMETUTH, YTO UCKU O IIPU3HAHUHU IIPEII0JIAraloT HAIMYME OCIIapuBaeMoro npasa [1].

B poccuiickoii mpaBoBOi TOKTPUHE, OOIIECTIPUHATHIM SIBIISCTCS I€JIEHNE UCKOB O MPU3HAHUHT
Ha IOJIOKUTENbHbIE (IO3UTHUBHBIE), HAIIPABJICHHBIE HA MOATBEPIKICHHE HAIMYUS IPABOOTHOIICHUS
(0 mpu3HaHWMU TpaBa COOCTBEHHOCTH) M OTpHULATENIbHbIE (HETaTUBHBIE), HAIIpPaBJIICHHbIE Ha
YCTQHOBJICHHE  OTCYTCTBHMSI ~ ONpPENEJICHHOTrO0  NPAaBOOTHOUIEHUS (0  HPU3HAHUM  CAEIKHU
HeJIEHCTBUTENBHON) [2].

Takum oOpa3om, HUCK O Npu3HAHUM (YCTAHOBUTEIbHBI HCK) 3aHMMAET YHMKaJbHOE H
CTpaTeruyeckd Ba)KHOE MECTO B CHCTEME HOPUCIUKUMOHHOW 3amuThl. Ero QyHKuuoHanbHas
CYLIHOCTb, 3aKJIIOYAIOIIAsAcs B Cy/1eOHOM AeKIapalluil HAINYMS WM OTCYTCTBUS NPABOOTHOILICHUS,
BBIXOJMT 3a IpeAebl KOMIIEHCATOPHO-BOCCTAHOBUTEIBHOM JIOTMKM U BBIIOJHSET MPEBEHTHUBHO-
CTaOWJIN3UPYIOLUIYI0O MHUCCHIO. ODTOT HCK CIY>XUT KJIIOUEBBIM HHCTPYMEHTOM JJISi YCTPaHEHHs
IIPAaBOBOM HEOIIPEACIIEHHOCTH, pa3pelIeHUs 3apOKAAOIINXCS KOJUIM3UMA O IIPABE U, KaK CIIEJICTBHE,
[peJOTBpalleHHs 0ojiee CepbE3HBIX MaTEPUAIbHBIX HAPYIICHUN U CyA€0HBIX CIIOPOB.

Cnucok rumepamypuol.
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