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HIniaos IOpwuii BanepreBuy,

Kannuaar ropuandeckux HayK, JOLCHT,
[Tpodeccop kadeaps! myOIUIHOTO MpaBa,
OKOV BO Ilepmckuit uactutyt ®CHUH Poccun

HEKOTOPBIE ACHEKTbI COBJIFOJEHUSI TIPAB
N PEAJIMBAIIMU OBA3AHHOCTEUN OCYKIAEHHBIX

AHHoOTanusi. B crathbe paccMaTpuBalOTCS OTACIbHBIE TEOPETUKO-IIPABOBBIC BOIPOCHI,
CBA3aHHLIC C NTOHUMAHUCM IIpaB, 3aKOHHBIX MHTCPCCOB U O6ﬁ3aHHOCTeﬁ OCYXKXJCHHBbIX. ABTOpOM
AHAJM3UPYETCS COBPEMEHHbBIC MPABOBBIX MEpPbI MOOMIPEHHS M HAKa3aHUs B OTHOIICHHUHW JIMII,
COJIEPIKAINXCS B YCIIOBHSIX U30JISIIMH OT O0IIECTBA, 000CHOBBIBACTCSI HEOOXOAMMOCTD JAIbHEHIIIETO
M3YUYCHHUS M IPABOBOTO PETYJIMPOBAHUS B paMKax 0003HAYCHHOMN MPOOICMATHKH.

KarwueBble cioBa: OcCykKICHHBbIC, NMPABOBOC PETyJUPOBaHHE, MPABOBOM CTATyC, MEPBI
MOOIIPEHHS U OTBETCTBEHHOCTH.

K HakazaHusM, CBS3aHHBIM C M30JIALKEH OT 0OOIIeCTBa, B LIMPOKOM CMBICIE, OTHOCSTCA
OrpaHMYeHue CBOOOBI, apecT, COoAepKaHHE B JUCIHUIUIMHAPHONW BOMHCKOM 4YacTW W JIMIICHHE
CBOOOBI (CPOYHOE U TTOKU3HEHHOE).

HcnonHenue 3TUX BUJIOB HAKA3aHMS Pa3IM4aeTCs MO CTENEHU M30JIALMH OCYKJIECHHOTO OT
o0miecTBa, CTPOTOCTH B3BICKaHWH W XapakTepa moompeHuil. Ha comepxaHue mpaBoBOro craryca
JMI, OTOBIBAIOIIUX BHJAbl HAKa3aHWW, COEIWHEHHBIE C M3OJSIUEH OCYXKIEHHOro, CcaMoe
HENOCPEACTBEHHOE BIMSHUE OKA3bIBAIOT OCHOBHBIE CPEJICTBA MCIPABIICHUSI OCYXACHHBIX (PEXKUM,
BOCTIHTaTelIbHass paboTa, OOIIECTBEHHO TOJE3HBIM TPy, MOJydeHHe oO0mero ooOpa3oBaHuS,
npodeccroHanbHast MOATOTOBKA U OOIIECTBEHHOE BO3EHCTBIE) U CTIOCOOBI UX IPUMEHEHHSI.

HeoOxomuMo OTMETHTh, 4YTO TOHSATHE «IOOUIPEHHE» BOCIPUHUMAETCS CETOAHS Kak
«CTUMYJMPYIOIUI  (akTop», KOTOPBIH NpPU3BaH TO3UTHBHO IMOJECHCTBOBATh HA MOTHUBAIIHIO
yesnoBeka [1, c. 25].

Tak, mnoompeHUs] TNPUMEHSIOTCS 3a XOpOolLlee IOBEACHHE OCYXKIACHHOIO B BUJE:
0J1aroJapHOCTH; TOCPOYHOTO CHSITHUS paHee HaJOKEHHOTO B3BICKAHMS, pa3pellieHus Ha MOJTydYeHHe
JIOTIOJTHUTEIBHON TOCBUIKM WJIM TE€pEeAayd; U3MEHEHUE BHJla MCIPABUTEIBHOIO YUPEKICHUS WIN
yCIIOBUH OTOBIBaHUS HaKa3aHUs; NPEJOCTABICHUS JIOMOJHUTENHFHOTO KPAaTKOCPOYHOTO HIIU
JUTTENTFHOTO CBUJIAHUS; pa3pelieHusi Ha TeleQOHHBIA pa3roBOp; BO30YXKIEHHUS XOJaTaliCTBa O
MMOMUJIOBaHUU U UHBIX MEP.

Hampumep, ocyxIeHHblE, IEpEeBEACHHbIE B IIOMEIICHHUS KaMEpHOrO THUIA, E€IUHbIE
MIOMEUIEHUSI KAMEPHOI'O TUIIA UM OJIMHOYHBIE KaMepPhbl B MOPSAKE B3BICKAHUS, MTOJIb3YIOTCS TPABOM:
€XKEMECSIUHO pacxoZ0oBaTh Ha NPUOOpPETEHHE TMPOIYKTOB MHUTAHUSA U NPEIMETOB IEPBOU
HE0OXOIMMOCTH Cpe/ICTBA, UMEIONINECs Ha MX JIMIEBBIX cueTax, B pazMepe 50% ycTaHOBIEHHOTO
3aKOHOM MUHUMAJILHOTO pa3Mepa oIiaTel Tpyaa [2, c. 40].

Bwmecte ¢ Tem, cieyeT OTMETHTb, YTO OTJEIbHBIE ABTOPHI OTMEUYAIOT, YTO OJHON U3 MPUUNH
COBEpUICHMsS] HOBBIX HPECTYIUIEHUH SBISETCS HEIOCTAaTOYHOCTh HCIOJIb30BAaHUS PECYpPCOB
WHCTUTYTa TIOOMIPEHHUS OCYXJIEHHBIX s (HOPMHUPOBAHMS 3aKOHOIOCIYIIHOTO TIOBEJIEHUS,
MPEMSTCTBYIOLIETO IOBTOPHOMY COBEPILEHUIO IpecTyIuieHui [3, c. 34].

[IpaBo Ha mony4eHHe CTOIb PA3HOOOPA3HBIX MOOLIPEHUIA, C OJHON CTOPOHBI, CYIIECTBEHHO
JIOTIOJIHSET ¥ MHAMBUAYAIU3UPYET MPABOBOE MOJIOKEHHE OCYXJAECHHOTO, OTOBIBAIOLIETO JHUILIEHUE
cBOOOMBI, C APYTOH - SBISETCS NEHCTBEHHBIM CPEICTBOM aIMUHUCTPALUU ISl CTUMYJIUPOBAHHUS
WCIIPABJIEHUS OCYXJAECHHOTO.

Cnenyer 3aMeTHTh, YTO HOPMAaTHBHO-IIPABOBOE pErYyJHMPOBAaHUE MPUMEHEHUS MeEp
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MOOUIPEHUs SIBIISIETCS CBOECOOpPAa3HOM CHCTEMON HOPMAaTHBHO-TIPABOBBIX aKTOB, KOTOpPbBIE
B3aHMOﬂeﬁCTByIOT Apyr ¢ APpYroM, a TakiK€ Ha KOTOPBIX OCHOBBIBACTCA ACATCIBHOCTL PAa3JIMYHBIX
OTJICTIOB M CIIYO B MCIIPAaBUTEIIHLHOM yUpexxaeHuu [4, c. 83].

3a HapylleHHe YCTAHOBJICHHOTO IMOpsAKa OTOBIBAaHHMS HakKa3aHHs MOTYT HPHUMEHSTHCS
B3BICKAHMS B BUJE BBITOBOPA; BOABOPEHUS B IUTpa(HON H30JSATOP; AMCUUILIMHAPHOTO IITpada;
OTMEHBI TIpaBa MPOKUBAHMS BHE OOIICKHUTHS, BPEMEHHOTO MEPEBOJa OCYX IACHHBIX, SBIISIOMIUXCS
3JIOCTHBIMH HAPYHWIHUTCIIAMHU YCTAHOBJICHHOI'O IIOpsAAKa OTOBIBaHUS HaKa3aHHuA, B IIOMCUICHUS
KaMEpHOTO TUIIA ¥ HHBIX YCTAHOBIECHHBIX 3aKOHOM MeEp.

BSI)ICKaHI/IG, IPUMEHACMOC K OCYKACHHOMY, DOJIDKHO COOTBECTCTBOBATH TSAXKCCTU U XapPaKTEPy
HapyUIeHUs] M HAKIAJIbIBaThCSI C YUYETOM OOCTOSITENIbCTB COBEPIIEHUS HAPYLICHHS, JTUYHOCTH
OCYXJICHHOTO H €0 MIPEIbIIYIIEro MOBEACHHUS.

B3pickanue Hanmaraercs He mosgHee 10 cyTok co AHS oOHApyXEHHsS HapyIICHHUs, a €CIH B
CBSI3M C HapyIIEHUEM TIPOBOIMIIACH MIPOBEPKA - CO JHSI €€ OKOHYAHHUS, HO HE ITO3]THEE TPEX MECSIICB
CO JTHSI COBEPIICHUS HAPYIICHUS.

B menom, mpaBa m cBOOOABI HEIOBEKa W TPaKJaHWHA - COBOKYITHOCTH Y3aKOHCHHBIX,
YCTaHABIMBAEMbIX M OXPaHSIEMBIX MEXKAYHApPOJHBIM TPAaBOM M KOHKPETHOW TOCYJIapCTBEHHOM
BJIACTHIO HOPM U TIpaBUJI, PETYJHUPYIONINX OTHOIICHHUS JIt0/IeH B o0miecTse |3, c. 47]. B conepxanue
K€ TPABOBOTO CTaTyca IUI, OTOBIBAIOIIMX HAaKa3aHHs, BXOISAT MpaBa, 3aKOHHBIE HHTEPECHl U
00513aHHOCTH OCYXACHHbIX. OHU BO3HUKAIOT M PEATU3YIOTCS B paMKaX, KakK MpaBUiO, YTOJIOBHO-
WCTIOJIHUTENBHBIX PAaBOOTHOIICHUN, HO HE OTPaHUYUBAIOTCS TOJIBKO UMH. Tak, SJI€MEHTHI cTaTyca
OCYXKXJICHHBIX MOTI'YyT BO3HHUKAaTb B OTHOLICHUAX, PETyJIUPYCMbIX HOPpMaMHU KOHCTUTYHHOHHOI'O
(rocymapCTBEHHOTO), aIMUHUCTPATUBHOTO, TPaXXTAHCKOTO U MHBIX OTpaciel mpasa.

OO60011IeHHO MOXHO OTMETHTb, YTO OCYXKJIEHHbIE HMMEIOT IpPaBO Ha OXpaHy 30pPOBbS,
BKJIIOUasl TIOMyYeHUE MEPBUYHON MEIUKO-CAHUTAPHOW M CIHEIUATU3UPOBAHHONW MEIMIIMHCKON
MOMOIIIM, TPAaBO Ha CONHMANbHOE olecrieueHue, MONMydYeHue HH(POPMAIMI0O O CBOMX IpaBax M
00sI3aHHOCTSIX, TIOPSAJKE W YCIOBHSIX OTOBIBaHWs Haka3zaHus. OHM HE JOJDKHBI TMOABEPraThCs
HACWJIMIO, JKECTOKOMY WJIM  YHIKAIOIIEMY  YeJIOBEYeCKOe JOCTOWHCTBO  OOpalIeHUIO,
HEYBa)XUTEJILHOMY OTHOIIIEHUIO CO CTOPOHBI IIEpCOHAIa OpraHa, UCTIOMHSIOIETO HaKa3aHue.

Takum obpa3zom, mpaBa, 3aKOHHbIE MHTEPECHl U 00SI3aHHOCTU OCYKJIEHHBIX MPEJICTaBISIIOT
co00# caMOCTOSITENNFHBIE CTPYKTYPHBIC YACTH COJEP)KaHUsSl MPABOBOIO CTAaTyca, KOTOPHIE MOTYT
OBITH OXapaKTCPU30BAHBI C TOUKHU 3PpCHUA UX COLMUAIBHOTO HA3HAUCHUA, CYIITHOCTU U COACPKAHMA.

B dacTHOCTH, COIMANBHO-TIONUTUYECKOE 3HAYCHHE MPaB OCYXKICHHBIX 3aKIIOYaeTCs B
YKPCIUICHUU PEKHUMaAa 3aKOHHOCTU IIPpU MCIIOJTHCHWMH HaKa3aHHWs, IIOCKOJIBKY MEpa CBO60)II)I
OCYXJICHHOTO B CBOIO OuY€pe/ib O3HAuaeT Mepy HEeCBOOOJbI TOCYIapcTBa MO OTHOIICHUIO K HEMY,
MIPUICP)KUBATHCS KOTOPOH - Ba)KHEHIIass 00s3aHHOCTh €ro IMPEJICTaBUTENICH, B JAaHHOM CiIydae -
MepCcoHaNa YUpEeKICHUH U OPraHOB, UCTIOHSIONINX HaKa3aHUSI.

HpaBa OCYXKICHHBIX, TaPpaHTUPOBAHHBIC C TOUKHU 3PCHUA UX MATCPHUAJIIBHOTO, ITOJIMTUYICCKOTO,
WJICOJIOTUYECKOTO WM OPTaHHU3AIMOHHOTO HAMONMHEHUS, CIOCOOCTBYIOT PAa3BUTHUIO JIMYHOCTH
OCYXJICHHOTO, 2 B KOHEYHOM UTOTE - €r0 UCTIPABIICHUIO.

CymHOCT, TpaB  OCYXXIEHHOTO COCTOMT B TIPEJOCTAaBICHUH YNPABOMOYCHHOMY
JOJDKHOCTHOMY JIMITy BO3MOXKHOCTH BBIOOpAa OCYXJICHHBIM OTIPEJCIICHHOTO BapHaHTa CBOETO
noBefieHus. [Ipu 3TOM cTeneHb pealn3alui TaKOW BO3MOXKHOCTH OMPEICNSIOTCS COJEp:KaHueM
CyOBEKTUBHOTO MpaBa, BKJIIOYAIOMIMM B ce0si: BO-TIEPBBIX, BO3MOXHOCTh CBOOOJHOTO B paMKax
OpeaoCTaBJICHHOIO IIpaBOM IIOBCACHHA OCYXACHHOI'O, II0JIb30BaHHUA COLHMAJIbHBIMHA 6HaFaMI/I
(nuTaHMeM, BEUIEBBIM JIOBOJIbCTBUEM); BO-BTOPBIX, BO3MOXKHOCTBbIO TpeOOBaTh HUCHOJHEHHS
IOPUANYECKUX OOS3aHHOCTEH CO CTOPOHBI TEpCOHANIa YYPEKICHUH W OPraHOB, HMCIIOTHSIOIIMX
HaKa3aHUsl, IPyruX cyObEKTOB YrOJOBHO-MCIOIHUTEIbHBIX U UHBIX MPABOOTHOLIEHUH; B-TPEThUX,
BO3MOXHOCTBIO HpI/I6eFHYTB B HGOGXOI[I/IMBIX CJIy4asix K 3aliuTe CBOCTO CY6’[:€KTI/IBHOF0 ImpaBa.
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Hcxoas n3 BBIIEN3II0)KEHHOT0, 3aKOHHBIE HHTEPECHI OCYKIECHHBIX MOYKHO ONPENEIUTh, KaK
3aKPEIUICHHBIC B MIPABOBBIX HOPMaX KOHKPETHOT'O ACHCTBHUS CTPEMIICHHSI OCYKJICHHBIX K 00J1aJaHUIO
TEMH WIA WHBIMH OJlaraMH, YJIOBJICTBOpPSAEMbIC, KaK TPaBWJIO, B pPE3yJbTaTe OICHKHU
YIOJTHOMOYECHHBIMH CYOBEKTaMH BIACTH MOBEACHHUS OCYXICHHBIX B TIEPHOJA HUX OTOBIBAHUS
HaKa3aHus.

BrnonHe o4yeBMAHO, 4YTO NPABOBOE IMOJOKEHHUE OTAEIbHBIX KaTErOpUil OCYXICHHBIX,
CYIIECTBEHHO PA3IMYAETCs B 3aBUCMMOCTH OT BHJIa, HA3HAYCHHOT'O UM HAKa3aHUS.

Ecnun Haka3zaHMsI, HE CBSI3aHHBIC C U30JISAIMEH OCYKJICHHOTO OT 001ecTBa (Hanpumep, mrpad,
KOH(HUCKAIMSI UMYIIIECTBA), 3aTPAruBaIOT JIUIIH OT/IEIbHBIE CEPhl KUZHEACITSIBHOCTH YEIIOBEKA —
€ro HMMYIIECTBCHHbIC WJIM TPYJAOBBIC OTHOIICHHS, TO HAaKa3aHUS B BUJIEC JIUIICHHUS CBOOOJBI
CYIIECTBEHHO U3MEHSIOT MPABOBOM CTATyC OCYXKJIEHHOTO KaK TpaKJaHWHA BCIEACTBUE TPUMEHEHUS
K HeMy HauOoJliee CypOBBIX KapaTelbHBIX OTPAaHUYCHUN.

OnHako ciieryeT Npru3HaTh, YTO MPUMEHUTEIHHO K OCYK/IEHHBIM, OTOBIBAIOIIIUM HaKa3aHUE B
MECTax JUIICHUS CBOOOJBI U JIUIAM, COACPKALIUMCS TIOJI CTPaXKEH, CYIIECTBYET OTIMYHE MEXKTY
00beMoM TpaB ¥ CBOOO/I, MPEOCTABICHHBIM UM 3aKOHOM, U TEM 00BEMOM TPaB U CBOOOI, KOTOPHIM
OHM TOJB3YIOTCS (akThuecku [6, c. 63]. COOTBETCTBEHHO, HAJIMYUE COIHMAIBHO-3KOHOMUYECKHUX
npo0OjeM He OCBOOOXKIAeT OT HEOOXOAUMOCTH JAJIbHEHUINEr0 COBEPIICHCTBOBAHHS YTOJOBHO-
WCIIOJTHUTENIBHOTO 3aKOHOJATENbCTBA, B TOM YMCIIE B YACTH, KACAIOIIECUCS IMPABOBOTO IMOJIOXKEHUS
OCY>KJICHHBIX.

Hcxons u3 ryMaHHOTO OTHOIICHUSI K HECOBEPIICHHOJIETHUM MPABOHAPYIIUTEISAM, B CTpaHE
JIEHCTBYET JIOMIOJIHUTEIIbHAS, WM YCEUEHHAs1, CUCTeMa JIJIsl MX HaKa3aHUW, KOTOpas BKIFOYAET IIECTh
BHJIOB: 1) mTpad; 2) IUIeHne IpaBa 3aHUMAThCS ONPEIEIICHHOM IeATeIbHOCTBIO; 3) 00s3aTeIIbHBIC
paboThl; 4) ucnpaBUTENbHBIE Pa0OTHI; 5) apecT; 6) IuieHne CBOOOIbI Ha ONIPEACIICHHBINH CPOK.

B cpaBHeHUM ¢ OCHOBHOM, WJIM MOJIHOM, CUCTEMOMN HaKa3aHWUM, MPUMEHSIEMON B OTHOIICHUH
B3POCIIBIX, 3/1€Ch, BO-TIEPBBIX, OTCYTCTBYIOT HAaN0O0JIee CTPOTHUE BUIBI, @ BO-BTOPBIX, Pa3MEPHI U CPOKH
HaKa3aHWUM M0 CPAaBHEHHUIO C pa3MepaMu U CPOKAMU TeX K€ HaKa3aHUM ISl B3POCIBIX MPECTYITHUKOB,
CYIIECTBEHHO YMEHBIIICHHI.

Cormacumcsi, 4to Jr000€ YroJIOBHOE HaKa3aHHE JIODKHO HUMETh IIeb HMCIPABICHHS
MPECTYMHUKA, JOCTIKCHHE KOTOPOM HEBO3MOKHO 0€3 BOCIHTATEIIBHOTO BO3ACHCTBUS HAa
OCY’KJIEHHOTO, B TOM YHUCJIE ITyTEM MCIIOJIb30BAHUSA €r0 MO3UTUBHOM COIMATIbHOM HAMPABICHHOCTHU B
Oynymee [7, c. 62].

B 3akmroueHne mouepKHEM, YTO paCCMOTPEHHUE MPABOBOIO TOJIOKEHUS JIMII, OTOBIBAIOIINX
HaKa3aHWe, BKJIIOYasi CHCTEMHBINH aHaJIu3 MEp IMOOIIPEHUS U OTBETCTBEHHOCTH, JOJDKHO B TOJHOU
Mepe COOTHOCHUTBCS C HEOOXOAMMOCTBIO IOBBINICHUS S()PEKTUBHOCTH TpOIECcCa HCIOTHEHUS
YIOJIOBHOTO HaKa3aHWs, a Takke OOOCHOBAaHHOCTHIO TIPUMEHEHUS TEeX WM WHBIX MeEP
WCIIPABUTEILHOTO BO3/ICUCTBHUS.
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