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HoabmukoBa Bukropust BUKTOpOBHA, CTYyJIEHTKA,
benropoackuii rocyjapCTBEHHbIM HALlMOHAJIbHbBIN
HCCIEN0BATEIbCKUN YHUBEPCUTET

HayuHblii pyKOBOJIUTEIIb:

Sxosaes Banepuii UBanoBuy,

JOLIEHT Kadeapbl TpaxkIaHCKOT o IIpaBa U mpolecca,
benropoackuii rocyjapCTBEHHbIN HAMOHAJIbHBIN
HCCIIEN0BATEIbCKUN YHUBEPCUTET

ITPU3HAHUE BPAKOB, 3AK/IIOYEHHBIX 3A PYBEKOM:
IMPABOBBIE KOJIJVIM3UU U ITYTU UX PEIIIEHUSA

AHHoTanus. B ctaThe packpbIBatoTCsl BOIIPOCHI, CBSI3aHHBIE ¢ (hOPMOI 3aKIItOUeHHs Opaka u
ero seranu3anueit B Poccuiickoit @enepanuu. OTaenbHOe BHUMaHUE yaensercs QyHIaMeHTalbHO’
KOJUIM3UM MEXy MPUHIMIAMH 3aKOHa MecTa coBepiueHus akta (lex loci celebrationis) u nuunHbIM
3akoHOM cyrpyroB (lex personalis).

KiaroueBble ciioBa: MexyHapoJHOe 4YacTHOE MpaBo, IpU3HaAHUE Opaka, I[pPaBOBBIC
KOJUIN3UH. CEMENHOE IIPABO, JIETAIN3ALMSL, NHOCTPAHHBIN JIEMEHT.

Ccdepa cemeitHBIX OTHOUICHUN — OJIHA U3 CJIOXHBIX 00JacTel MEXIyHApOIHOTO YacCTHOTO
mpaBa. JT0 0O0yCaBIMBAeTCs KapJUHAJIBHBIMH pPa3IMYMsiMUA MEHTaJUTEeTa CTpaH, pPa3IMyueM
IIPaBOBBIX CUCTEM. B cieacTBue 3TOro BONPOCHL, CBSA3aHHBIE C IpU3HAHMEM B Poccuiickon
Oenepanu Opaka, 3aKIIOYEHHOTO 3a pyOEKOM, SIBISIOTCS aKTyalbHBIMU Bcerna. YHubUKaius
JTaHHOM cepbl 00IIECTBEHHBIX OTHOIICHUH B MEXTYHAPOJIHOM YAaCTHOM TpaBe sIBJSIETCs Hanboiee
3aTpyAHUTEIBHON.

Crowut cka3arb, YTO OCHOBHBIM HOPMaTHUBHBIM IIPABOBBIM aKTOM, PETYJINPYIOIIUM IIPU3HAHUE
OpakoB, 3aKIIOYEHHBIX 3a pyOekoMm, Ha Tepputopun Poccuu, BeicTynmaer CeMeMHBIN KoOJEKC
Poccuiickoit @enepanuu ot 29 nexadps 1995 Ne 223-03.

[TepBrIM BOmpOCOM, MpH MPU3HAHUH Opaka, 3aKIIF0UYEHHOTO 3a pyOekoM, BeICTynaeT ¢popma
3aKJIIOYEHHUs] caMoro Opaka.

B Poccuiickoit @enepanuu OpakoM cuuTaeTcsi CBOOOIHBIN U JOOPOBOJIbHBIN COI03 MYKUMHBI
U KSHIIUHBI, 3aKIIOUYEHHBIN C COOMIOACHNEM YCIOBUN U MOPS/IKA, YCTAaHOBIEHHBIX 3aKOHOM. bak
3aKJII0YaeTCsl TOJBKO B OpraHax 3alKiCH aKTOB I'Pa’KJAaHCKOro cocTostHus. Mcxons w3 Toro, 4ro
Poccusi — cBeTckoe rocyaapcTBo, LEPKOBHBIM Opak He sBIseTcs O(UIIMATBHBIM, OH HUKAaK He
YPETyIUPOBaH 3aKOHOATEILCTBOM. [locmeaHuit MOXeT ObITh 3aKITIOUEH B JIF000E BpeMms, naxe 0e3
Hanuuus rpaxaaHckoro. K odunmansHoMy Opaky Takke He MPUPaABHUBAETCS COKHUTEIBCTBO.

B TO BpeMss kak BO MHOTHUX CTpaHax LEPKOBHBIH Opak HMMEET HOPUIMYECKYIO CHILY
(BenmukoOpuranus, Wtanus, Jlanus u 1p.), a B HEKOTOPHIX BBICTYMAeT €IUHCTBEHHOW (OpMOii
odurmansHoro corosa (M3paunn, Memen, Caynosckas Apasus u ap.). B Ipyrux xe Moxer ObITh
YCTAQHOBJIEHA OYEPETHOCTh 3aKIIOUeHHs pa3iuyHbIX (opm Opaka. Tak, Bo Ppannum, Typuwuwu,
[IBelinapuu MepBbIM HY>KHO 3aKJIIOYUTh UMEHHO Ipa’kJaHCKUI Opak, 3aTeM TOJIbKO LIEPKOBHBIN [8].

Bosnukaer Bompoc, OyneT Ju IEpKOBHBIM Opak, 3aperiucTpUpOBAHHBI B WHOCTPAHHOM
rocy/1apcTBE, B KOTOPOM OH SBJISIETCS €IUHCTBEHHOW (opmoii Opaka WM MPUPABHUBAETCA K
rpakJanckomMy, npusHaBaThes B Poccun? Mcxons u3 cr. 158 Cemeitnoro koaekca P®, Takoi coro3
Oynmer mpus3HaBaTbcsi B Poccuiickoit denepanuul Mpu YCIOBUH, €CIM OH OBbUI 3aKJIIOYEH IPH
COOJIIOICHUH 3aKOHOJATEIbCTBA CTPAHBl PETHCTPALIUU M OTCYTCTBUS NPEMSATCTBUS €0 3aKITIOUCHUS,
YCTaHOBJIEHHBIX B Poccum.
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T.e., OCHOBHOM KOJUTMU3UOHHOM HOPMOM B 00s1acTH (hOPMBI OpaKa sIBISETCS MPUBS3KA K TIPaBy
TOr0 rOCyJapcTBa, Ha TEPPUTOPUU KOTOPOro OH 3akiarodaercs — lex loci celebrationis.

CrnenyroluM Ba)XXHBIM BOIPOCOM BBICTYNAIOT MaTepHalibHble ycioBus. B rocynapcreax
pa3nuyaercs He TOJIBKO BO3PACT BCTYIUICHHUS B Opak, CyIIECTBYET JOCTATOYHOE KOJIUYECTBO MHBIX
OTOBOPOK U 3aIpEeTOB.

[Ipu paccMoTpeHHH TOTO BOMPOCca HEOOXOIUMO OMPEENIUTh, YTO MPHU PETUCTpanuu Opaka
3a py0eKoM BO3MOKHBI JIBa BApUAHTA «IIPUCYTCTBUS» HHOCTPAHHOIO AJIEMEHTA!

e Opak, 3aKJIFOYCHHBIA MeXIy rpaknanamu Poccuiickoit denepanuu;

° Opak, 3aKIIOYEHHBIH MEXIy TpakaaHuHoM Poccuiickoit ®eneparun U JIHIIOM,
MMEIOIIUM TPaXAaHCTBO IPYTOM CTPAHBI.

T.e., B mepBOM BapHaHTe HHOCTPAHHBIM AJIEMEHTOM BBICTYMACIIb JIUIIb MECTO PETUCTPALIUH,
MpU TMPU3HAHUM Opaka Ha TEPPUTOPUM HMHOCTPAHHOTO TOCYyJapcTBa BO3HUKAET HE TaK MHOTO
BOIIPOCOB. B 1aHHOM cilydae JIeMCTBYEeT KOJUIM3MOHHAsA HOpMa, 3akperieHHas cr. 157 CemeitHoro
kojekca Poccuiickoit ®epepanmu, Opak Mexay rpaxkgaHamu Poccum  3akimrodaercs B
JTUTUIOMATHYECKUX IPEICTaBUTENbCTBAX MM KOHCYJBCKUX YUPEXKICHUSAX HA TEPPUTOPUU CTPAHBI
npoxuBanus. Ero gopmManibHO MOXKHO PUPABHATH K OpaKy, 3aKII0YCHHOMY Ha TEPPUTOPUH CTPAHBI.
TpeGoBanust k OpauyrOLUIMMCS YCTaHABIMBAIOTCS TaKUE K€, KaK U Ha TEPPUTOPUH cTpaHbl. Taxxke
COI03 MOYKET 3aKITF0YAThCS B KOMIIETEHTHBIX OpraHax HHOCTPAHHOTO TOCYAapCTBa, TaKOi Opak OyneT
Ha3bIBaThCs OOIIErpaKIaHCKUM [6].

Bpak nomkeH OBITh 3aKIIOYEH MEXAYy MYXKYMHOW M JKEHIIMHOW, JAOCTHTIIMX BO3pacTa
OpakocoueTaHus, UMEIOUINX Ha BCTYIIEHUE B Opak B3auMHoe corjacue. [IpensarcTBueM BCTyIUICHUS
B Opak BeIcTynaroT ycioBusi cT. 14 Cemeiinoro koxekca Poccuiickoit @enepannu: HaIuyue yxe
3aperucTpUpoBaHHOrO Opaka, OJIM3K0E POJICTBO, JIUIIA ABIISIOTCS YCHIHOBUTENIEM U YCHIHOBJICHHBIM,
OTrpaHMYEHBI B IEECIIOCOOHOCTH BCIEACTBHE NICUXUUECKOIO PACCTPONUCTBA.

Jis  cioyyaeB 3aKJIIOUEHUS CMEIIAHHBIX OpakoB WM HMHOCTPAHHBIX, 3aKOHOJAATENh
MPEYyCMOTPEI KYMYJIAITHBHYIO KOJUTM3UOHHYIO IPHUBSI3KY: JTMUHBIN 3aKOH KaXK10r0 13 cynpyros (lex
personalis) ompezensieT ycioBHs 3akioueHHs Opaka. B Takux ciydasx BO3MOXKHO MPUMEHEHHE
MMOCTAHOBJICHHUI JIByX MpPaBOBBIX cHUcTeM. K kaxmomy Opauyromemycss OyAyT MTpeIbsSBISTHCS
TpeOOBaHUs CTPAHBI UX TPaXIAHCTBA, TOMUMO TPeOOBaHMIA CTpaHbl OpakocodyeTanus [1].

Hanpumep, mist rpaxnanuHa ['epmaHuu yCTaHABIMBAETCS CPOK, B TEUEHHUE KOTOPOTO
pa3BelleHHAas KEHIIMHA WM BI0BA HE MOXKET BCTYNHTh B HOBBIN Opak. B IlIBeitiapuu, 1yist BHHOBHOM
B Pa3BOJIE CTOPOHBI, YCTAHABIIMBAETCS 3aMIPET HA HOBBIM OpauHblii coro3 oT 1 roaa 1o 3 ner. bpaunas
JeecriocOOHOCTh TakKe MOMYMHSETCS JUYHOMY 3akoHy. UYexus UCKIIOYaeT BO3MOXKHOCTh
BCTYIUICHUS] B Opak /IS JIUIL, JIWIIb TOJTHOCTHIO HEIEeCOCOOHBIX. J[JI1 YaCTHYHO OTpaHWYEHHBIX B
J1eecriocOOHOCTH TaKOTo 3aIllpeTa HeT.

O nuuHOM 3aKoHE TOBOPUT U MuHcKas koHBeHIUs 1993 roga «O rpaxaaHcKUM, CEMEWHBIM
Y YTOJIOBHBIM JI€JIaM», YYaCTHUKaMu KOTopou aBisitoTcst ctpanbl CHI'. B cT. 26 yka3biBaeTcs, 4To
YCIIOBHSA JUIsl OpavyIOMIMXCsl yCTaHABIMBAIOTCS 3aKOHOAaTeNbcTBOM JloroBapuBaromeiicsi CTOpOHHI,
TpaXTaHUHOM KOTOPOM OH SIBJSIETCS, a JJISl anmaTpUa0B - 3aKOHOAATeNsCTBOM JloroBapuBaromieincs
CTOpOHBI, SBIISIONIEHCS TOCTOSSHHBIM MECTOM XKUTEIHCTBA. KpoMe TOTo, B OTHOILIIEHUU PETISITCTBUN
K 3aKIIOYeHH0 Opaka JIOJDKHBI — OBITh  COONIONEHBI  TpPeOOBaHHWS  3aKOHO/IATEIhCTBA
JHorosapuBatoeiicss CTOpOHBI, Ha TEPPUTOPUU KOTOPOH 3akimtodaercs Opak [3]. JlaHHbIe monoskeHus
nyonupyrorcss u KummneBckoit konBeHimer 2002 roma «O mpaBoBOW MOMOIIM W TIPABOBBIX
OTHOILIEHUSAX II0 TPakJaHCKUM, CEMEHHBIM M YIOJIOBHBIM JejlaM», B KoTopyro Pocculiickas
®enepanus Berynuia B 2023 roay [2].

Bo3Hukaer ciemyroniuii BOmpoc, Kak MPOUCXOIUT Jieranu3aius IJOKYMEHTOB O Opake,
BBIJAaHHBIX 3a pyOexom? XoTs B 3akoHoAaTenbcTBe Poccmiickoit demeparmu HET HOPMBI 00
00s13aTeNIbHON Jieranu3aluu Opaka, 3aKJIIOYEHHOTO 3a Mpe/eiaMu CTpaHbl, €CTh JBa Crocoda
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OCYILECTBUTH 3TO JIEUCTBHE, MO KEIAHUIO CAMMX JIMIL: YNPOIICHHAS JETalu3alus U KOHCYJIbCKas
Jeraan3anus.

K ympomeHHON OTHOCHTCA Mpoleaypa amnoCTUIMPOBAHUS, MNPOCTABICHUs IITaMIla Ha
JOKYMEHTaX, CBHJCTEIbCTBYIOUIETO O 3aioueHuH Opaka. Ilpouenypy amocTuinupoBaHUsS
npenycmarpuBaeT laarckas koHBeHuuss 1961 r., «KonBeHuus, oTMmeHsomas TpeOOBaHUE O
Jerajl3alid MHOCTPAHHBIX O(UIMANBHBIX JOKYMEHTOB». {11 3TOro HE0OXOAMMO OCYIIECTBUTh
oQUIHMANBHBINA IEPEBOJ] JOKYMEHTOB U HOTApHAJIbHO UX YJIOCTOBEPUTSH [4].

B otHomenuu ctpan yuyactaun CHI' peiictByer Ta ke MUHCKast KOHBEHIUS. [JOKyMEHTHI 0
Opake, BbIZJaHHbBIE B 3TUX CTpaHax, pu3HatoTcs B Poccun 06e3 anocTuiist ¥ Jieranu3aiiy — 10CTaTOuHO
HOTAapUaAJILHO 3aBEPEHHOI0 NIEPEBOJA.

Bropoit cnoco6 neramuzanuy peayn3yercss 4epe3 KOHCYJIbCKHE YUPEeXKIEHUS CTPaHbl
perucrpanuu, oH Oosee JOIATUH M 3aTPyIHUTEIbHBIH. YciIyra mpeaocTaBisercs 5 THeH, jauuam
HEOOXOIUMO TMPEJOCTaBUTh IMAKET JOKYMEHTOB U OIUIaTUTh MOLUIMHY 3a KOHCYJBbCKYIO
JeTajn3aluio. 3asBUTEIIMH YIUITAUUBAIOTCS M COOPBI 32 CUET BO3MEIIEHUS (PAKTUUECKUX PACXOI0B.

Crout cka3aTh, 4TO NPEOJOJICHHE KOJUIM3MM B JaHHON cdepe MexayHapOoAHOIo IpaBa
MO3BOJISIET COKPATHTh KOJIMYECTBO «XPOMAIOIIMX OpaKoB» - COKO30B, KOTOpbIE IPU3HAIOTCS
NEHCTBUTENBHBIMU B OJIHUX T'OCYJapPCTBAaX U CYUTAIOTCSI HUYTOKHBIMU B IPYTHX.

Takum 00Opa3oMm, MOXXKHO 3aMETHTh, YTO OCHOBHOM MAacCHB KOJUIM3UM NpU NpPU3HAHUU
«MHOCTPAaHHBIX» OPaKOB MOPOKIAETCSI CTOJKHOBEHUEM JIBYX IIPABOBBIX IPHUHIIMIIOB: 3aKOHA MECTa
coBepieHust Opaka (lex loci celebrationis) nuunoro 3akona cympyros (lex personalis). Onaum u3
OCHOBHBIX CIIOCOOOB MPEOJIOJIEHUS KOJUIM3MM B JAaHHOM cdepe BBICTYNAIOT MEXKIyHApOJHbIE
JIOTOBOPBI M KOHBEHLIMHU. B3anMHoe npu3HaHue TOKYMEHTOB 0e3 Jierajaus3aluu ¢ IpyKeCTBEHHBIMU
CTpaHaMU MO3BOJIUT OOOWTHU CII0KHOCTH, CBSI3aHHBIE C allOCTHJIMPOBAHUEM B YCIOBUSAX CAHKIIHH.
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