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OCHOBAHMUA 1 BUbI 3AJEP KAHUSA
MOJO3PEBAEMBIX B COBEPIIEHVH IPECTYILIEHUIA

AHHoTauusi: B wMupe, rae coOmojeHHe 3aKOHOB U oOOecredeHue OoOuIecTBEeHHON
0€30I1aCHOCTH CTOAT BO IJIaBe YIJa, BOIIPOCHI, CBSI3aHHbIE C 33€p)KaHUEM JIMII, 10JJ03PEBACMbIX B
COBEpUICHUM NPECTYIJICHUH, 3aHUMAIOT LIEHTPAJIbHOE MECTO B IPABOBOM CUCTEME. DTOT IPOLECC
SBJIICTCS. OJHUM U3 CaMbIX Ba)KHBIX MHCTPYMEHTOB B PYKax INPABOOXPAHUTENbHBIX OPraHOB IS
NoAACPIKaHUA TOpsAJKa M 3allIUThl IIPaB U CBO6OI[ TpaxJaaH. Bennumna ero BIMSHUS TPYAHO
[IEPEOLIEHUTh, BElb 3aJiep’KaHKue, KaK Mepa NPUHYKICHUS, UMEET OIPOMHOE 3HAueHHE Kak IJis
MPEIOTBPALCHHUS TPECTYIICHNH, TaK U ISl 00eCIIeueHus! CIIPaBeUIMBOCTH B OOIIIECTBE.

KiroueBble cjioBa: 3ajiepkaHue, yroJoBHbIH Ipolecc, yCMOTPEHUE CyAa.

OnHako Ba)KHO OCO3HABATh, YTO 3aJIepKaHUE — 3TO HE MPOCTO (POpPMaIbHBIIN aKT, HO M CIIOKHBIN
IIPaBOBOM MPOLIECC, KOTOPBIH J0JIKEH COOTBETCTBOBAThH ITPUHLIUIIAM 3aKOHHOCTH U CIIPaBEIJIMBOCTH.
B 3TOM KOHTEKCTE MOHMMAaHNE OCHOBAHUH U BUJIOB 3aJIepKaHUS JIMLL, 10103PEBAEMBIX B COBEPILIEHUH
NIPECTYIUICHUH, SIBISETCS HEOOXOAUMBIM IS TPABOOXPAHUTEIBHBIX OPTaHOB, IOPUCTOB, a TAKXKe JUIs
KaX10ro rpaxjaaHuHa. [loHnMaHue 3THX acleKTOB MOMOTaeT 00ecreynTh OalaHC MEeXIy 3aIluTOM
o0I1IeCTBa OT MPECTYIUICHUH U 3aIIUTONH MHAMBUIYAIBHBIX TIPaB U CBOOOI.

PaccMoTpeHne MexaHM3MOB U TPaBOBBIX HOPM, PETYJIMPYIOUIMX MPOLECC 3a/epKaHus,
MIO3BOJISIET HE TOJBKO OLEHUTH ero 3(pdexkTMBHOCTh B OOpHOE ¢ MPECTYHMHOCThIO, HO U OOECTIeUUTh
3alIUTY TPaXkKJaH OT HETPaBOMEPHBIX WU MPOU3BOJIBHBIX JEUCTBHI CO CTOPOHBI PABOOXPAHUTENILHBIX
opraHoB. B cBete 3TOro 0oco6oe BHUMaHue yJemseTcs COOIOAECHHIO TPOLEYPHBIX TapaHTHid, paBaM
M0JI03PEBAEMBIX U MPHUHIIUIIAM CIIPABEJIUBOTO Cy1eOHOTO Mpolecca.

Takum 06pazom, rirybokoe MOHMMAaHNWE OCHOB U BUIOB 3a/IepKaHMsl JIUL, T0J03PEBaeMbIX B
COBEpUICHUH TPECTYIUICHUH, SBISETCS HEOOXOAMMBIM YCIOBHEM JJsi Pa3BUTHS COBPEMEHHOMU
NIPaBOBOM cHcTeMBbl, obecreunBas OanaHC MeXIy OOIIECTBEHHOM O€30MacHOCThIO M 3aIIUTON
WHAMBUAYATbHBIX [IPaB TPak/iaH.

3anepkaHHe — 3TO Mepa INPOLECCYaJbHOrO MPUHYKICHWS, NpUMEHseMas K JIMLy,
M10/1I03PEBAEMOMY B COBEPILEHUHU IMPECTYIUICHUS, C LIEJBI0 €ro JIOCTABJICHUS B OpraH JI03HaHUS, K
CJIEIOBATEIIO WIH B CyJ JUIsl IPOBEIEHUS IPOLECCYaIbHBIX IEHCTBUM.

Kak yxa3siBaet aBTop Aszaposa E.C. «OcHoBonosararomue npasa rpax/;aaH, 3aKperuICHHbIE B
KoHcTuTynnu, COOTBETCTBEHHO HAIlLUINA CBOE OTPAXKEHHE B YTOJIOBHO-IIPOLIECCYAIbHOM Kojiekce PD.
3a Oonee ueM maTHaanatwietHee npuMmeHeHue YIIK P® 3akonomaTtenem OBLIO BHECEHO OKOJIO
TPEXCOT IMONPABOK, KOTOPHIE YCWIMIM €ro HEOJHO3HAYHOCTh M IPOTUBOpeuuBOCTb. (Cama
KOHCTPYKIIUS €r0o MOJIOKEHUH CTPOUTCS U TMPOJOJKACT Pa3BUBATHCSA 0€3 MJIAaHOBOW HAy4YHOW U
TEOPETHYECKOI COCTABIISAIONICH TAKOTO MOCTPOCHUSI, O3 yueTa aMIupru3Ma npumMeHeHus» [ 1, c. 166].
3agepkaHue TOAO3PEBAEMBIX B COBEPIICHUU NPECTYIUIEHUA — 3TO BaXHBI HHCTPYMEHT
MIPAaBOMOPS/IKA, KOTOPBIA IOMOraer o0ecrneunTs Oe30MacHOCTh ofmecTBa M 00ECIeYHUTh
cnpaBeIMBoCcTh. OIHAKO Ba)XKHO, UTOOBI Takue NEHCTBUS ObUIM BBINOJHEHBI B paMKax 3aKOHa U C
co0uIroIeHrEM TIpaB M CBOOO/1 YETIOBEKA.
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OnHO W3 OCHOBHBIX BOIMPOCOB, KOTOPBII YacTO BBI3BIBAET JUCKYCCHH, — 3TO OaJaHC MEXITy
[IPaBOM IPaBOOXPAHUTENBHBIX OPraHOB MCIIOJb30BaTh CBOM IIOJHOMOYMS ISl 3aJ€pKaHus
MOJI03PEBAEMBIX M 3aIlIUTOW WHIUBHIYalIbHBIX MpaB U cB0OOJ. HeoOOCHOBaHHBIE WM HE3aKOHHBIE
3a7iep>KaHusl MOTYT IPUBECTH K HApYLICHUSM IPaB YENIOBEKA, a TAK)KE MOJI0pBaTh JI0OBEPHUE K CUCTEME
IIPaBOCY 1US1.

BaxxHo ynoMsiHyTh IpoLecC 3a/lep>KaHus M €ro BIIMSHUE Ha JajbHeillllee paccieloBaHHe.
Hampumep, HenpaBWJIBHO TPOBEACHHOE 3a[EPKAHUE MOXKET IPHUBECTH K HEIOIYCTUMOCTH
JI0Ka3aTeNbCTB Ha CJIEJCTBUU.

Enie o1HUM MHTEPECHBIM ACTIEKTOM SIBJISIETCSA BOIPOC O NPUMEHEHUHU MPUHYIUTEIbHBIX MEp
0€30MacHOCTH BO BpeMs 3a/iep)KaHus, TaKMX KaK Hapy4YHUKHM Wi npumeHeHue cwibl. Korna u B
KaKuX Clly4asiXx UX IPUMEHEHUE ONPABAAHO, a KOT/1a MOXKET HAPYLIUTh IpaBa 3aep:KUBaeMOro?

Kpome Toro, B cBeTe pa3BUTHUS TEXHOJIOTHUH W U3MEHEHUU B OOIIECTBE, BOSHUKAIOT HOBBIC
BOIPOCHI O TOM, KaK HCIOJIb30BAHNE MAaCCOBOT0 BUICOHAOIIIOICHHUS UIIU cO0pa LHU(POBBIX JaHHBIX
MO>KET MOBJIUATH Ha MPOIEIYpPhI 3aJ€pKaHMsI U ITpaBa JUYHOCTH.

Takum o0pa3zom, 0oOCyXJeHUE BOIPOCOB, CBA3AHHBIX C 3a/Ep>KaHUEM I0J03PEBAEMBIX B
COBEpUICHUH NPECTYIIICHUM, BaKHO AJ1s1 0OecrieueHus COOII0ACHNS 3aKOHOB, 3aIlIUThI IIPaB U CBOOOT
rpaxkJaH U o0ecrieyeHns CIPaBeIJIMBOCTH B CUCTEME MTPABOCY IHSL.

3azepkaHue JIMLa, 0103peBaeMOro B COBEPIICHUHN MPECTYIIICHUS, JOHKHO UMETh 3aKOHHOE
OCHOBaHHME U OBITh COpa3MEpHBIM HpeAroNaraeMoil yrpose oOLIeCTBEHHOH O€30MacHOCTH.
OcHoBaHus 15 3a/1€p>KaHUs OOBIYHO BKJIIOYAIOT B Ce0s:

ITono3penue B coBepiieHNH npecTyieHus: [I[paBooXxpaHUTENIbHbBIE OPraHbl MOTYT 3a1€pKaTh
JIMIIO, €CJIM UMEIOTCS yOeAuTeIbHble OCHOBAHUS M0JIaraTh, YTO OHO COBEPILMIIO MIPECTyIUIEHUE. ITO
OCHOBaHHE MOXET OBITh YCTAHOBJICHO MOCJE MPEABAPUTENIBHOIO CIEACTBUS, cOOpa JI0Ka3aTeIbCTB
WA Ha OCHOBE COOOIICHUH OT OYEBHU/IIIEB.

[TocranoBnenune Cyna wnu Ilpuka3z [IpaBooxpanuTtenbHbix OpraHoB: B HEKOTOPBIX CIydasix
Ui 3aJep)KaHus  JUIa  TpeOyeTcss oQHIManTbHOE MOCTAaHOBICHHME CyAa WIM TIpUKa3
COOTBETCTBYIOIIUX MTPABOOXPAHUTEIBHBIX OPTaHOB. DTO MOXKET OBITH HEOOXOIMMO B CITydasx, KOraa
TpeOyeTCs apecT JIMIa C HENbI0 AaTbHEHIIero pacciaeloBaHus WK CyAe0HOro Ipoliecca.

Vauunele [Ipectynnenus unu UpesBeryaitneie Cutyanuu: B ciiydae yIu4HbIX TPECTYIUICHUN
WIA 4Ype3BbIUANHBIX CHUTyallid, TaKUX Kak OCCIOpsAIKd WIM TEPPOPUCTUYECKHE aKTHI,
MPaBOOXpPAHUTENbHbIE OpPraHbl HMMEIOT TMpaBO  3aJepKUBAaTh IOJO3PEBAaEMbIX JHIl  0e3
MIPEIBAPUTENILHOTO pEUIeHMs] cyAa B LesIX oOecriedeHusl oOiecTBeHHOM Oe3zomacHocTu. Kak
ormeuaeT A3zapoBa E.C., «u3-3a HECOBEpIIEHCTBA MEXaHHU3Ma YTOJOBHO-MPOIECCYATbHOTO
oOecrieueHHUs O€30MACHOCTH  YYAaCTHUKOB  YTOJIOBHOTO CyJONpPOM3BOJCTBA, JEHCTBYIOILEE
3aKOHO/IaTEIbCTBO (YTrOJI0BHOE, ONIEPATHBHO-PO3bICKHOE, DeepanbHbiii 3aK0oH «O rocy1apcTBEHHOM
3alUTE NOTEPIEBIINX, CBUAETENEH U NHBIX YYaCTHUKOB YTOJIOBHOI'O CYJ0IIPOM3BO/ICTBA») HE MOXKET
peabHO U B MOJHOM 00BbeMe ObITh peaTi30BaHO JIJIsl 3alMThI YKa3aHHbBIX JUI [2, . 72].

Bce 5TH MOMEHTHI TNOAYEPKHBAIOT HE TOJIBKO BAXKHOCTH COOJIOACHUS 3aKOHOB TIpU
3a/lepKaHuU TMOJI03PEBAEMBIX, HO U HEOOXOJUMOCTb YBaXXEHHs MpaB U JIOCTOMHCTBA Ka)IOTO
3aJIepKAHHOTO, 4YTOOBI 00eCHeunTh CIPaBEUIMBOCTh W TOAJEpKaTh JOBEepHE oOIecTBa K
MIPaBOOXPAHUTENIBHBIM OpraHaM.

CrpaBennuBblii  cyneOHBIM TpOLECC SABJSETCS OCHOBHBIM IPHUHLUIIOM IPaBOBOIO
rocy/lapcTBa U OJHUM M3 OCHOBOIOJATAIOIIMX AJIEMEHTOB TrapaHTUU MpaB M CBOOOJ rpaxaaH. B
KOHTEKCTE 3aJepKaHMsl 11003PEBAEMBIX 3TO O3HAYAET, YTO KaXIbIi 3a/JepKaHHbIN JTOJKEH UMETh
MpaBO Ha 3alIUTy, AOCTYN K aJBOKaTy, BO3MOXXHOCTb O3HAKOMIICHHS C OOBHUHHUTEIHHBIMU
MaTepHajaMH U TPaBO Ha CIpaBeIHBOE CylneOHOe pazouparenscTBo. [1o mEeHuio Asaposoii E.C.,
«(pUHAHCHI OCTOSHHO Pa3BUBAIMCH U MPOJOJKAIOT Pa3BUBAIOTCS, MPOHU3BIBAs COOOW MOYTH BECh
CO3HATEJIbHBIN NICTOPUYECKUH ITyTh YeJI0BeUeCTBA. M3ydeHne NX HCTOPUIECKOTO XapaKTepa MO3BOISET
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OTIPENIeIUTh OCHOBHBIE HANpaBJICHUS NalbHEUIIET0 MPOJIBMXKEHHUS (UHAHCOB, YKPEIUICHUS HX
BiusiHAS Ha oOmiectBo. Hoseimmit stanm (¢ 1914 r.) pa3Buths (UHAHCOB XapaKTEPH3YEeTCS HX
«TyMaHU3aIMe» — y4eTOM COLMANBHBIX MOTPEOHOCTEH B TOCYAAPCTBEHHBIX pacxojax, pa3BUTHEM
(MHAHCOB JOMOXO3SIIICTB M MECTHBIX (PHMHAHCOB, JHOepanu3anueil (pUHAHCOBBHIX OTHOIICHWH Ha
MHPOBOM ypoBHe [3, c. 82]. [locTyn K cripaBeAIMBOMy CyZA€OHOMY IPOLECCY TaKXKe BKIIOYACT B CeOs
IIPaBO Ha EPUOIUUECKYIO IPOBEPKY 3aKOHHOCTH U 0OOCHOBAHHOCTH 3a/iepKaHusl. ITO O3HAYAET, UTO
JMLO, 33/Iep’KaHHOE MOJ03pEBaEMOE B COBEPILIEHMM NPECTYIUICHHS, UMEEeT NpaBO Ha CyIeOHBIN
KOHTPOJIb 3aKOHHOCTHU M YCJIOBUH 3aJiepyKaHUs.

Kpome Toro, cnpaBeayuBblii cyAeOHBIN MpOLECC MPEroiaraeT, YTo BCe JOKa3aTelbCTBa,
MOJTyYCHHBIE B PE3YJIbTATe 3aICPKAHUS, TOJKHBI OBITH COOpaHBI M IPEICTABIICHBI B COOTBETCTBUU C
3aKOHOM, 0€3 MPUMEHEHHs HE3aKOHHBIX METO/I0B WM HAapyIICHUs MpaB 3a1eP>KUBAEMOrO.

Taxkum oOpa3omMm, obecrieueHrne A0CTyNa K CIpaBeIIMBOMY CyAeOHOMY IpOIecCy IS BCEX
JIMLI, 3a/Iep’KaHHBIX MOJJ03PEBAEMbIX B COBEPLICHUN NMPECTYIUICHUM, SIBISAETCS BaXKHBIM 3JE€MEHTOM
coOJroIcHUsI ITpaB YeJIoBeKa U 00ecTeyeHHs! CpaBeJIMBOCTH B CUCTEME IIPABOCY M.

B 3axmroueHuH, OCHOBaHME M BM[bI 3aJiepXKaHMs JIUI, M0J03PEBAEMBIX B COBEPIICHUH
MPECTYIUICHUH,  TPEICTABIAIOT  COOOM  BaXHYIO  COCTaBISIONIYI0  MPABOOXPAHUTEIHHOM
JesITeIbHOCTH, KOTOpasi cOaJlaHCUPOBAHHO COBMENIAET 3aIIUTY OOIIecTBa ¢ 0OECIeYeHueM MpaB U
cBoOox rpaxnaad. [IpaBoBble oCHOBaHMSI JUIs 3aJiep’KaHusl JOJKHBI CTPOro COOMIOAATHCS C YUYETOM
IPUHIUIIOB MPONOPIMOHATBHOCTH U HEOOXOAMMOCTH, 4TOOBI M30€kKaTh MPOU3BOJIA U HAPYLICHUS
MpaB TOJ03peBaeMbIX. Pa3inuHble BUABI 3a/IepyKaHus, TaKHe KaK aIMHHUCTPATUBHOE 3a/IepKaHue,
BPEMEHHOE apecT WJIM apecT MO CyleOHOMY pelICHUI0, UMEIOT CBOM OCOOEHHOCTH U TpeOyIoT
000CHOBAHHOTO MMPUMEHEHHSI B COOTBETCTBUH C 3aKOHOM.

BaxxHo npuaep kuBaThCsl MPUHILIUIIOB 3aKOHHOCTH U MPO3PAaYHOCTH B MPOIIECCE 3a/IepKaHus,
9T00BI 00ECTICUUTh CHPABEAIMBOCTh M JOBEpHE K IPABOOXPAHUTENBHBIM opraHam. llpum stom
HEOO0XOAMMO YUHUTHIBATH U 3allIUMIIATh MpaBa 3a/1ep:KaHHOT0, BKJIIOUas PaBo Ha CyIeOHBIA KOHTPOJIb,
MPaBO Ha 3aLIUTy U HEJAOMYCTUMOCTH TBITOK WM XKeCTOKOro oopamenus. CyneOHasi He3aBUCHMOCTh
UTpaeT KIYEBYIO POJIb B 00ECTIEYeHUH 3aKOHHOCTH U CTIPaBeIJIMBOCTH IpoIecca 3aeprKaHusl.

Tonbko npu COOITIOICHNN BCEX 3TUX MPUHIIMIIOB M OCHOBHBIX IPaB Y€JI0BEKAa MOKHO JTOCTHYb
OanmaHca Mexay OOILIECTBEHHOW 0€30MacHOCTHIO M 3alIUTON WHIUBUAYaJIbHBIX MpaB U cBoOOA. B
KOHEUYHOM CcYeTe, 3aJepKaHue JIUI], I0JI03PEBAEMBIX B COBEPIICHHH MPECTYIUICHUH, JOJKHO
OCYIIECTBIISITECSL C YBaXEHHEM K 3aKOHY U YEJIOBEYECKOMY JIOCTOMHCTBY, YTOOBI OOECHEeUUTh
CTPaBEITMBOCT M 3aKOHHOCTH B IIPaBOOXPAHUTENLHOU cdepe.
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