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Annoramus: [lpencraBienHas paboTa cCOIEpKUT B ceOe aHAIM3 aKTyalbHBIX BOIPOCOB,
CBA3AaHHBIX C KOJUIM3MOHHBIM PEryJIMPOBAHUEM YCBIHOBJIICHHA, OIICKKM MW IIOIICYUTCIBCTBA Ha
COBPCMCHHOM 3TallC. Bonpmoi AKIICHT B CTAaThC CACJIaH Ha UCCIICJOBAaHUU Hp06JI€M MCKAYHaApOAHOIO
YCBIHOBJICHHUA. OTI[GJ'IBHO paccMaTpruBarOTCs KOJUIM3MOHHBIC 00BLEMBI OIIEKU U MONEYNTEILCTBA.

Abstract: The presented work contains an analysis of topical issues related to the conflict of
laws regulation of adoption, guardianship and guardianship at the present stage. The article places
great emphasis on the study of the problems of international adoption. The conflicting volumes of
custody and guardianship are considered separately.
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PerynupoBanue mpakTHUECKH Ka)10T0 OOIIECTBEHHOTO OTHOIIECHHUS, SBJISIFOIIETOCS IPEAMETOM
HAIMOHAJILHOTO M MEXKIYHAPOTHOTO 3aKOHOJATENBCTBA, CBSI3aHO C ONpeeeHHBIMU TpodaeMamu. Kak
MPaBWJIO, Takue MPoOJIeMbl BO3HHMKAIOT H3-3a KOJUIM3UH HOPMATHUBHO-TIPABOBBIX AaKTOB, T.€. HX
KOH(JIMKTa, KOTOPBI B 3HAYUTEIILHOM CTENEHM 3aTpyJHSET HaJJeKalllee peryJupoBaHUE
COOTBETCTBYIOIIMX TPABOOTHOIICHUM, BO3ZHUKIIMX MEXAYy TpakIaHaMH U  OOpEeMEHEHHBIX
MHOCTPaHHBIM 3JIeMEHTOM. B kauecTBe oHO# 13 Hanbosee MpoOIeMHBIX U AUCKYCCHOHHBIX o0JlacTei
CETOJTHsSI TIO TIPaBy CYMTAETCS MEXKITyHAPOIHOE YCHIHOBJICHHUE, OTIEKa U MOMEYUTEILCTBRA.

VY CBIHOBIIEHHE CUMTAETCS] OJHMM U3 HaubOojee JPEBHUX IPAaBOBBIX HHCTUTYTOB. Ha
COBPEMEHHOM dTare BO BCEM MUPE aKTUBHO MPOUCXOISAT MPOLIECCHI, CBSI3aHHbBIE C II100anu3anuei,
KOTOpasi aKTyaJlM3upyeT HeOoOXOJUMOCTh COBEPUICHCTBOBAHUS MEXIYHAPOJHBIX IPAaBOBBIX
WHCTUTYTOB, TMIOCPEJICTBOM JEHCTBUS KOTOPBIX PpETyJHpyeTcss TMOpSAOK U MpaBuia
MEXYHApOJHOTO YCHIHOBJICHHUS [5].

Camo mo cebe MOSBIEHHE MHCTUTYTAa MEXKIYHApPOIHOTO YCHIHOBJIECHHS CTajJO BO3MOXKHBIM B
Poccuy ToBKO B KOHIIE MPOIIUIOTO CTOJIETHS, KOT/a 3aKaHUMBAIOUIMI CBOE cyliecTBoBaHNE COBETCKHIMA
Coro3 patrduIMpoBai Ha TEPPUTOPUH Harrero rocyaapcrsa nonokenus: Konsenun OOH «O mpaBax
peOéuka» [1]. [laHHBII JOKYMEHT, B 4YacTH PacCMaTpPUBAEMOIrO BOIMPOCA, COJCPIKHT YKa3aHHE Ha
BO3MOKHOCTh Tiepefayd peOEHKa B MHOCTPAHHYIO CEMBIO TPH YCIIOBHH, YTO €r0 YCHIHOBJICHHE WU
MPO’KMBAaHUE HAa TEPPUTOPUM POAHOIO TOCYAApCTBA HE TIPEJCTaBiIseTcsl BO3MOXHBIM. llox
HEBO3MOKHOCTBIO TIPOKMBAHUIO TPEJJIaraeTcsi HOHMMATh OTCYTCTBUE YCIIOBHH 10 HAUIKAIIEMY YXOTY.
Kak MbI MO’KEM 3aMETHUTh, JaHHAsl KOHBEHIMS OTIAET MPUOPUTET UMEHHO YCHIHOBJIEHUIO HA TEPPUTOPUH
TOCy/IapCTBa, KOTOPOE SBISETCS ISl peOEHKA pOAHBIM. MeXTyHapOoJHOE 5K€ YCHIHOBIICHUE TIPEIIaracTcst
MIPUMEHSATD TOJILKO B CUTYAIUsX, KOTOPBIE MOATAIAIOT O/ P/l YCIIOBUIL, 0003HAUEHHBIX BBIIIIE.
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Ha HanyoHanbHOM ypOBHE IpoLieypa MEKIYHAPOJIHOTO YCBIHOBIEHUS PETJIaMEHTHPYETCA
nonoxxenust [locranosienus [IpaBurensctBa PO ot 29 mapta 2000 roma Ne 275 [4] u psijgoM HHBIX
JIOKYMEHTOB. B cOOTBETCTBUHU € YKa3aHHBIM ITOCTaHOBJIEHUEM, IPUMEHEHUE M0I00HON POoLEAy Pl
BO3MO’KHO TOJIBKO B TOM CiIydYae, eclu peOEHOK He MOXKET OBITh YCHIHOBIIEH JIMIIAMHU, KOTOPBIE HE
TOJILKO 00J1a/1a10T rpaxiaHcTBOM Poccuiickoii denepannu, HO U Ha HOCTOSHHOM OCHOBE POXKHUBAIOT
Ha TEPPUTOPHUM HAIIETO rocyaapcta. AHaim3 nosoxenuit [locranosienus [IpaButensctBa PO No
275 ¥ paja UHBIX aKTOB JelcTByomero B Poccuiickoit @denepanuy 3aKOHOJATENIBCTBA [T03BOJISIET
HaM cJejaTb BBIBOJ O IIOJIHOM COOTBETCTBMM HAI[MOHAJIBHOI'O IIPABOBOIO PErYyJMPOBAHUS
MEX/IyHapOJHOI'O YCHIHOBJIEHHUS TE€M I10JIOKEHHSIM, KOTOpPbIE BbIPAOOTaHbl B BBILIEOOO3HAYEHHON
Konsenuu OOH.

Hecmotpss Ha yka3zaHHBIN (akT, MEKAYHApOIHOE YCHIHOBICHHE, B KOTOPOM IMPUHUMAIOT
y4acTHe pOCCUICKHE TpaKIaHe, BCE e CBSA3bIBAETCS € LIEJIbIM KOMILIEKCOM rpobiieM. Kak yxe Obl1o
CKa3aHO paHee, Takue MpoOJeMbl, 10 OoJbLIEH YacTH, 00YCIOBIIEHBl KOJUIM3USIMH HOPMAaTHBHO-
IIPaBOBBIX AKTOB. BOIIPOCHI YCHIHOBIIEHUS, ONEKHM M IIONEYUTEIbCTBA SBIAIOTCS JOCTATOYHO
CJIOKHBIMU HE TOJIBKO C IIPABOBOM, HO U C 3TUYECKOW TOYKM 3peHMs. VIMEHHO IO 3TOH NMpUYMHE,
Ka)KJ]0€ TOCYIapCTBO UCIIONIb3YET MHINBUY AJIbHBIN OIXO0 K PETYJIMPOBAHUIO JAHHOM MPOLIEYPHI,
KOTOPBII COOTBETCTBYET MPEICTABICHUSIM KOHKPETHOTO OOIIECTBA O HOpMaX dTHKHU U Mopaiu. Tak,
K npumepy, B 2013 rony B Poccun ObuT mpuHAT Tak HasbiBaeMblid «3akoH umbl SIkoBieBa» [3],
KOTOpPBIM Ha HOPMAaTHBHO-IIPAaBOBOM YPOBHE OBUIO IOJIHOCTBIO 3aIlPELICHO TIpakJaHaM
Coenunénnpix llltaToB AMEpHKHM YCHIHOBISTH poccuiickux gereil [7]. Bo3Hukia Takas
HE00XOUMOCTh I10CJIe TOT0, KaK CTal0 M3BECTHO O TMOENH yCHIHOBIEHHOTO MaslbyHMKa, KOTOpas
IIPOM301LIA IO BUHE POIAUTEIEH.

HanuonanpHple 0COOEHHOCTHM  CKa3bIBAIOTCSI HAa  PETYJUPOBAHUU  MEXAYHApOIHOIO
YCBIHOBJIEHHS M B JIPYTUX rocynapcrBax. UTo nmpumedarenabHO, CYIIECTBEHHBIE PAa3IMYUs MOXKHO
o0OHapy’KUTh 1aXe B CTpaHax, sABisonmxcs wieHamu EBponeiickoro Coro3a. B kauecTBe HarysgHoro
npuMepa MokHO mnpuBecTd @Dpanmmro u ['epmanuro. Tak, AEHCTBYyIOIIEEe 3aKOHOJATEIBCTBO
@paHUuK NpeaycMaTpUBaeT, 4YTO BOIPOCHI YCHIHOBJIEHMSI JOJIKHBI OBITh YpEryJIHPOBAHbI
3aKOHOAATEIBCTBOM TOTO TOCYIapCTBa, TPaXXIaHUHOM KOTOPOTO SIBJISIETCS] YCBIHOBIIsIEMOE JUL0. B
I'epmanuu, B cBOIO ouepenb, JAEHCTBYeT aOCOIIOTHO oOpaTHas cucTeMa, KOTOopasl JIOMyCKaeT
BO3MO>XHOCTb MEKTyHAPOJHOTO YCHIHOBJIEHUSI TOJBKO B TOM CIIyyae, €CJIMd OHO IOJIHOCTHIO
COOTBETCTBYET IPaBWJIaM M HOPMaM, AECUCTBYIOUIMM B 3aKOHOJATEJIbCTBA CTPAHBl YCHIHOBUTEIS.
AmnanornuHas cucrema takke aeiictsyet B Uexun u Ilonbie [6].

Takum o0pa3oM, eciu MpU YCHIHOBIEHHUH POCCUHCKOro peGéHKa rpaxkaaHuHoM PpaHuuu
KaKHX-TMOO IMPaBOBBIX NMPOOJIEM BO3HUKHYTh HE JOJDKHO, TaK Kak Mpolecc OyAeT MOJHOCTBHIO
COOTBETCTBOBATh MPEANMCAHUAM HOPMAaTHBHO-IIPABOBBIX akTOB Poccuiickon denepaunnu, To B
ciayuyae ¢ I'epmanuent, Uexueint u Ilonbiiel yxe BO3HMKAeT KOJUIM3HSA, pa3pelIEeHHWE KOTOPOW Ha
COBPEMEHHOM JTale He MpPEJCTaBISIETCS BO3MOXKHBIM, BBHUJY OTCYTCTBHSI COOTBETCTBYIOIIMX
COIVIALLIEHUH MEXKIY CTPAHAMHU O COTPYIAHUUYECTBE.

Oneka ¥ NONMEYUTENHCTBA, KaK HAJl COBEPUICHHOJETHUMHU, TaK U HECOBEPIICHHOJIETHUMU
JUIAMM, TaKXKe SBISIETCS MPOOJIEMHBIM BOIPOCOM MEXIYHapOAHOIO 4YacTHOTO mpaBa. Bcero
BBIJIEJISIETCS TPU KOJUTM3UOHHBIX 00bEMa!

1. YcraHoBieHHE ONIEKU U MTONEYUTENHCTBA WK €€ oTMeHa. Kak mpaBuiio, mpeuMyIecTBEHHO
JAaHHBIN BOIIPOC pa3pelaeTcs MOCPEACTBOM OOpalleHHsi K HOpMaM JIMYHOTO 3aKOHOJATeNbCTBA
nojoneyHoro. Ilpu 3TOM, JMYHBIM 3aKOHOJATETBCTBO MOXKET OBITH OINPENEICHO HE TOJIBKO
IpaXXJaHCTBOM O0O3HAYEHHOI'0 CyOBEKTa, HO M €ro MECTO MOCTOSIHHOTO mpokuBaHus. IIpakTuka,
IIPU KOTOPOH UCIOJIB3YETCsl 3aKOH TOT0 FOCY1apcTBa, B KOTOPOM IPOU3BOIUTCS CyI€OHBIH Mporece
I10 PELICHNIO YKa3aHHbBIX BOIIPOCOB, MOIY4YHJIa HAMMEHbILIEE PacIIpOCTPAHEHNUE.
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2. OO0s3aHHOCTH OIEKYHA [0 TPHHATHIO OIEKW (morednTenbcTBa). JlaHHBIA BOMpoOC
MPEUMYIIECTBEHHO Pa3peIacTcsi yKe JHUHBIM 3aKOHOIATEIbCTBOM OMeKyHa (MOMeYnTeNs), TaKKe
OTIpeIeIIEMbIM HE TOJBKO IPAKIAHCTBOM, HO M MECTOM YKUTEJIHCTBA.

3. OrtHomieHUs MEXay ONCKyHOM (momeuwrteneM) ©  mojonedHbiM.  Hawmbonee
pacnpocTpaHeHa MpakTHKa PeryJIupoBaHHs O00O3HAYEHHOTO BOIpPOCa HOPMaMHU HAIMOHAJILHOTO
3aKOHOJIaTENIbCTBA TOTO TOCYAApCTBA, KOTOPHIM OBLIO MPUHATO PEIICHHWE O HAa3HAYEHUH OIEKH
(momeunTenbcTBa). B TOXKE Bpemsl, 3aKOHOJATEILCTBA HEKOTOPBIX CTPAH HMMEIOT «OTOBOPKYY,
MpeAyCMaTPUBAIOIIYI0 BO3MOKHOCTh U3MEHEHUsI JaHHOTO nojaxoja. Tak, k npumepy, cratbs 1199
I'paxxnanckoro koaexkca Poccuiickoit ®denepanuu A0MycKaeT BO3MOXKHOCTh IPUMEHEHUS
POCCHIICKOrO TpaBa B CiIydasxX, KOTJA JIMIO, HAXOJAIIEECs IMOJ OMNeKoi (MONmeunuTeIbCTBOM),
MPOKUBAET HA TEPPUTOPHH Poccru, eciii OHO [Tt Hero MPeaCTaBiIsIeTcs 6osee O1aronpusaTHbM [2].

Takum o00pa3zoMm, NPOU3BEAEHHOE HCCICAOBAHUE IO3BOJIACT CJENiaTh BBIBOJA, YTO Ha
COBPEMEHHOM JTalieé BOMPOCHI, CBSI3aHHBIE C MEXAYHAapPOIHBIM YCHIHOBIIGHHEM, OIEKOH U
MOTICUUTEIBCTBOM, MMO-TIPEKHEMY COXPAHSIOT CBOW MPOOJIEMHBIA XapakTep. 3aKOHOJATEIIbCTBA
OOJIBIIMHCTBA CTPAH HE COAEPKAT B ce0e HOPM, MO3BOJISIOLIUX Pa3pPEIIUTh KOJUTU3UU MIPU PEIICHUN
BOIIPOCOB B paMKax OOO3HAYCHHBIX HWHCTUTYTOB. I[lo HamemMy MHEHHIO, B YCIOBHSIX
MpoJoJiKarolieiics riodanuzaunu chopMUpoOBaiach OOBEKTHUBHAS MOTPEOHOCTh K PaCHIMPEHUIO
HalpaBJIEHUH MEXIyHApOJHOTO COTPYJHHYECTBA B BOMNPOCAX YCHIHOBJICHUS, ONEKU U
MOTIEYUTENbCTBA, HAIIPABIEHHOTO Ha CTAaHAAPTU3ALMIO aKTOB HAIIMOHAIBHOT'O 3aKOHO/1aTEIbCTBA.
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