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BPAUYHBIN JOIOBOP
B MEXAYHAPOJIHOM YACTHOM IIPABE

AnHoTanus: B HayuyHOIl cTaThbe paccMaTpuUBaeTCs BOMPOC IPABOBOTO PETYIUPOBAHUSA
OpadyHOTO JIOTOBOpa C TOYKM 3PECHHS MEXKIYyHApOAHOTO dYacTHOro mpasa. Ocoboe BHUMaHHE
yAENseTCsl OCHOBAHMSIM M MpOLEAype 3aKIIOYeHHs OpauyHOro JO0roBOopa C Y4ETOM HOPM Kak
POCCHUICKOI0, TaK U MEXAYHAPOJHOIO MPaBa, paCCMaTPHUBAIOTCA MOJIOKEHUS [TPOEKTA periaMeHTa
EBpomneiickoro coro3a 1 uX COOTBETCTBUE HOPMAM POCCUHCKOIO 3aKOHOIATENbCTBRA.

KiroueBble cjioBa: ceMeiiHbIC OTHOIICHUsS, OpayHBIA JTOTOBOP, MEXKIYHAPOAHOE YaCTHOE
MPaBoO, 3aKOHOAATENbCTBO 3apyOCIKHBIX CTpaH, WMYIICCTBEHHBIC OTHOIICHHS, POCCUHCKOE
3aKOHOJATEIIbCTBO.

B poccuiickoM 3aKOHOIATENbCTBE MEPBOE YINOMUHAHHUE O 3aKIIOUYEHHH JOTOBOPA MEXKIY
CYIIpyraMyd OTHOCHUTEIbHO BJIQZICHHUS MMYILIECTBOM OBbUIO 3aKpeIuieHo B ['pa)kaaHCKOM Kojekce
Poccwuiickoit @enepanuu 1994 rona B pasaene "OOmas coOcTBeHHOCTH cynpyroB". 3atem B 1995
rogy OpauHbIl OroBOp BOILIEJN B POCCHIICKOE MPABOBOE IMOJE€ KAaK CAMOCTOSTEIbHBIH MHCTUTYT
ceMelHoro npaa Onaronapst npunatuio CemeitHoro konekca Poccutickont deneparuu. [losBriach
KOJUIM3UOHHAsI HOpMa, PeryJupylomias acreKkTbl OpayHoro JoroBopa. B cOOTBETCTBHM CO CTaThei
161 CK P® umeercs BO3MOXKHOCTh OTCTYIJIEHHUSI OT yKa3aHHOW HOpPMBI MpaBa, KOTOPOH MOTYT
BOCIIONIb30BaThes cynpyru [2]. [Ipu sTom, cormacHo myHkty 1 cratbu 161 CK PO, k oTHOIIEHUSIM
CYNpYyroB IPHUMEHSETCS 3aKOH TOCYyJIapcTBa B 3aBUCUMOCTH OT HMX MECTa JKHUTEIbCTBA WU
rpakaancTBa [2]. DTo nayio cympyram BO3MOXHOCTh Ha 3aKJTI0YCHHE OpavHOTrO JOTOBOPA.

B ropuanueckoit Hayke CyIEeCTBYIOT pa3Hble TOUKU 3pEHUS Ha IPUPOLy OpayHOro JOTOBOpa.
Hekortopsle crnenuaincTsl paccCMaTpUBAIOT €r0 KaKk TUIUYHYHO TPaKJaHCKO-TIPaBOBYIO CIHEIKY,
JpyTue BUIAT B HEM J0ToBop ceMeitHoro npasa. Coriacno M. B. AHTOKOIBCKON, OpadHbIii JOTOBOP
CIIelyeT paccMaTpuBaTh Kak o0coObli Bua rpaxnaaHckux porosopoB [3]. O. H. Hwuzamuena
CKJIOHSIETCA K TOMY, YTO CEMEWHO-IIPaBOBasi IMpHpoJa OpavyHOrO JOTOBOpa OIPENENIeTCs €ro
crerUpUIeCKUMU 0COOCHHOCTSIMH, BKJIFOUAs YSTKO OTPEICIICHHBIH KPYT y4acTHHKOB [7].

Pa3BuTHe KOJUIM3MOHHOIO IMpaBa OCYIIECTBISETCS 4Yepe3 OCHOBHOW MPHUHIIMII aBTOHOMMHU
BOJIM CTOPOH, KOTOPBIM UTPAET KIIFOUEBYIO POJIb B IPA’KJaHCKO-TTPABOBBIX JJOTOBOPHBIX OTHOIIEHUSX.

3apyOexHOe 3aKOHO/ATENILCTBO TAKXKE yJeNsieT BHUMaHUE MMYIIECTBEHHBIM OTHOIICHUSM
MeXay cynpyramu. V3yueHue MexIyHapOJHOTO OIbITa MO3BOJSET BBISIBUTH OOIIUE CIIOKHOCTH U
HalTH COBPEMEHHBIC PELICHUs I POCCUMCKON INpaBOBOW NpakTUKU. ['paxnane PD rtaxxke
MPOSIBJISIIOT MHTEpPEC K JaHHOMY MOJXO/AY, YUWThIBas TEHIACHIMIO K OpakaM C HMHOCTPaHHBIMU
rpakJaHaMi. B MeXIyHapoAHBIX [TOKYMEHTax, KacalolMXCs CEMEHHBIX OTHOILUEHUW, MEHBIIE
yyactusg Poccum B CpaBHEHMHM C HEKOTOPBHIMHU €BpomneHckuMu cTpaHamu. Hampumep, ["aarckas
KoHBeHIMs 14 maprta 1978 roma o mpaBe, IPUMEHHMMOM K pEeKHMaM COOCTBEHHOCTH CYIIPYTOB
SIBJSIETCS.  KJTFOUEBBIM MEXKIYHAPOIHBIM JOKYMEHTOM B JaHHOW obOmactu [2]. Kummuesckast
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konBeHIus 2002 roga o mpaBOBOM MOMOIIY M MPABOBBIX OTHOUIEHUSIX MO FPAKIAHCKUM, CEMEHHBIM
Y YTOJIOBHBIM JI€JIaM PEIIAET BOIPOCHI KOJUIN3UI B UMYILIECTBEHHOM OTHOLIEHUU MEXAY CyNpyraMmu
[1]. Onnako B Hell OTCYTCTBYET YIIOMHUHAHUE O OpAuHOM JIOTOBOPE MEXY CYIpPYyTaMu.

B konTekcre ['aarckoil KOHBEHLIMHM O TpaBe, MPUMEHUMOM K PEXKHMaM COOCTBEHHOCTH
CYNpyroB OTMEYaeTcs BO3MOXKHOCTh BbIOOpa CynpyraMu HOPHMEHSIEMOIro IpaBa K peKHMaM
COOCTBEHHOCTH, UCKJIFOUCHUEM SIBJISICTCS] HAIMYME ATAMEHTHBIX 00s13aTenbeTB [2]. Takum oOpazom,
CYpyrd HUMEIT IpPaBO CAMOCTOSTEIbHO ONPENECIUTh HPUMEHHMOE IpPaBO, OXBaThIBAIOLIEE
JBUKMMOE U HEJIBUKUMOE UMYILIECTBO C YYETOM TOTO, B KAKOM T'OCYAapCTBE HAXOAUTCS UMYLIECTBO
[5]. UccnenoBanne Hopm KoHBeHIIMH O mpaBe, MPUMEHUMOM K PEKHMaM COOCTBEHHOCTH CYNPYTOB
MOAPOOHO OCBEIICHO B HAYYHBIX TPY/IaX.

B Poccuu, cornacHo npuHLMIY aBTOHOMHH BOJM CTOPOH, YYAaCTHMKHM OpayHOro J0roBopa
MOTYT BBIOMpATh MPUMEHUMOE IMPAaBO K CBOMM HMYIIECTBEHHBIM oTHoIueHusM [4]. [Tpu anammze
MEXTyHapOAHO-TIPABOBOTO PETYJIUPOBaHUS OpayHBIX JOTOBOPOB OTMEYAIOTCS KakK OOIIHME YepTHI,
TaK ¥ pa3iuyus [0 CPAaBHEHHMIO C POCCUICKUM 3aKOHOJATEIBCTBOM, IPUMEPAMM YETO IOCIYKAT
HopMbI @panuuu u ['epmanum.

B T'epmanum 3akimroueHwe OpayHOro JoroBopa TpeOyeT NHCbMEHHOI'O COTIVIALIeHMUS,
MOJITMCAHHOTO B MPUCYTCTBUM 00X CTOPOH M HOTApUycCa, Jsl yPEeryJIUpOBaHUs UMYILECTBEHHBIX
BOITPOCOB MeXx 1y cynpyramu [8]. B To BpeMms kak BO (ppaHIly3CKOM 3aKOHOAATEIHCTBE BO3MOYKHO
oopmiieHre OpadyHOro J0roBOpa 4Yepe3 MpEeJCTaBUTENs, MPUYEM €ro 3aKJIIOUEHUE C y4acTHUEM
MHOCTPaHHBIX rpakaaH orpannueHo. Bo ®pannuu ['paxkaanckuil Kogeke npeyiaraet pazHoodpasue
JIOTOBOPHBIX MOJENEN JUIsl PEryJIHpPOBAaHUS CYNPYKECKHMX OTHOLIEHUH, JaBas BO3MOXHOCThb
Cymnpyram Co3[aBaTh HHIMBUIYAIbHBIC PEKHMBI, YIUTBIBAIOIINE UX MPEAnouTeHus [6].

Takum oOpa3om, OpauHbIif TOTOBOP HE TOJBKO OOecreurBaeT 0e30HmacHOCTh CYNpYroB B
MaTepHAIbHBIX M MOPAJbHBIX aCHEeKTaX, HO W MPEJOTBpaIaeT MOTEHIHATbHbIE KOH(IUKTBHI.
[IpyHUIKIT aBTOHOMHMHM BOJM CTOPOH, 3aJI0KEHHBI B POCCUWCKOM 3aKOHOJATEIbCTBE, MO3BOJISIET
CyNpyram OCYIIECTBJIATH BbIOOP MPaBOBBIX HOPM, OTKJIOHSISICH OT CTaHAAPTHBIX KOJIIM3UN. AHANINU3
yCIOBHH OpayHOro JIOrOBOpa B pa3iMYHBIX CTpaHaX BBIABISIET TMOKOCTh 3TOTO FOPUAMYECKOTO
WHCTUTYTa, OXBAThIBAIOLIETO KaK MaTepUalbHbIe, TAK U HEMaTepUalIbHbIE aCHEKTHI CYIPYKECKUX
OTHOIIEHUH.
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