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ITPABOBOE PEI'YJIMPOBAHUE .
MEXIAYHAPOJIHbBIX BPAYHBIX OTHOIIEHUHU

AHHOTAUMS: B CTaThEe PACCMATPUBAIOTCS MEXKIYHAPOAHbIE OpadyHble OTHOIICHHUS, KOTOPHIE
SBJIIIOTCSL CJIOXKHOM M MHOTOAcCHEeKTHOM cdepoi, TpeOyromeli oco0oro BHUMaHHUSA CO CTOPOHBI
3aKOHOJATEIbCTBA M MPABOBOW CUCTEMBI KaXKIOH CTpaHbl. MexXIyHapoHble Opaku MpeanoaaraT
B3aMMO/JICHCTBUE PA3IMYHbBIX MIPABOBBIX CUCTEM, YTO MPHUBOJUT K BO3SHUKHOBEHHUIO KOJITM3MOHHBIX
npobieM, CBS3aHHBIX C MPU3HAHMEM U pacTOpKEeHHeM Opaka, ONEKOH Haja JeTbMH,
HACJIEICTBEHHBIMU K UMMUTPALIMOHHBIMH BOIIPOCAMU, KYJIbTYPHBIMH U S3bIKOBBIMH PA3IUUHUSIMHU.

KiroueBble cioBa: OpauHble OTHOIIEHHs, Opak, Cynpyru, HpaBOBOE peryJupoBaHHE,
KOJUIM3UOHHBIE MTPABOBbIE MPOOIEMBI, MEXTyHAPOJIHOE YaCTHOE MIPABO.

bpaunble OTHOIIEHUS B COBPEMEHHOM MHpE MPEJICTaBISIIOT COOOW CIOMXKHBIA COLMAIIBHO-
IIPaBOBOM MHCTUTYT, KOTOPBIA PEryJUpPYETCs KaK HALMOHAJIBHBIMH, TaK U MEXIYHapOJHBIMU
HOpMaMu IpaBa. bpauHble OTHOIIEHUS BKIIIOYAIOT B ce0s MpaBa U 00s13aHHOCTHU CYIIPYTOB, BOIIPOCHI
OIIEKH HaJl IETbMH, BOIPOCHI HACJIEJOBAHMS U APYTHUE ACIIEKTHI CEMENHON KU3HU.

Bbpaunble OTHOIIEHMS B YCIOBUSAX COBPEMEHHOCTH XapaKTEPU3YIOTCS PSAIOM OCOOCHHOCTEM.
Bo-niepBbIX, 3TO yBEJIMYEHHE YHCIIA Pa3BOJOB. BO-BTOpPBIX, 3TO M3MEHEHHUE POJIM >KCHIIUHBI B
oOuiectBe. B-TpeThux, 3T0 nosBiIeHNE HOBBIX (hopM Opaka, TaKUX KaK Ipa)/1aHCKHI Opak U rocTeBOn
Opak. B-ueTBepThIX, 3TO yBEIUYEHUE A0 HETPAIUIIMOHHBIX CEMEH, TAKUX KaK OHOMOJIbIE CEMbH.
B-naThIX, 3TO pocT ymcia MeXHallMOHANIbHBIX OpakoB. Bce 3TH (akTopsl BIHSAIOT HAa pa3BUTHE
OpayHbBIX OTHOIICHHI B COBPEMEHHOM MHpE [7].

Tax, MexayHapoaHble OpauHble OTHOIICHUS PETYJIUPYIOTCS Pa3IUYHBIMU MEXKIYHAPOIHBIMU
U HallMOHAJIbHBIMU 3aKOHAaMH, KOTOPBIE ONPENEINIAIOT MpaBWiIa U MPOLEAYpPHI Ul 3aKIYCHUS U
pacTopkeHus Opaka, a TakxKe 715 ipaB U 00g3aHHOCTEN CynpyroB. B pa3HbIX cTpaHax CylIeCTBYIOT
pa3Hble 3aKOHBI M TPAJHIINH, Kacaroluecs Opaka, 3T0 MOXKET BBI3BAThH CIIOKHOCTH MPH 3aKITIOUECHUH
MEXITyHapOoaHOTO Opaka.

MexayHapoaHble OpayHble OTHOLICHHS PEeryJHUpYIOTCS HabopoM  MEXIyHapOJHBIX
COTIallleHUl, HalMOHAJIBHBIMHM 3aKOHOJATENbCTBAMU M mpeneaeHTaMu. OCHOBHBIE aCIEKThI
MIPaBOBOTO PETYJIUPOBAHUS BKIIOYAIOT B CeOsi:

1. Mexaynapoaubie COIVIAINEHHSI: CYIIECTBYET pPSJ  MEXKIYHAPOJHBIX KOHBEHIIUH,
pEryIHMpYyIOIIUX MeXAyHapoAHble OpauHble oTHomeHus. Hampumep, KonBeHuus o mnpaBoBoi
TIOMOIIIH U ITPABOBBIX OTHOLICHUSIX 10 TPaXKJaHCKUM, CEMEHHBIM U YTOJIOBHBIM JieNiaM (3aKIIoYeHHAsI
B 1. Kummuese 07.10.2002) [1].

Me:x1yHapOJHbIE COTVIALLEHUS ONPEAEINIAIOT OCHOBHBIEC IPUHIIUIIBI U ITPaBUIIA, Kacaroluecs
OpauHbIX OTHOUICHUH, pacTOpXKEHUs OpaKkoB, HMYIIECTBEHHBIX NpaB U 00s3aHHOCTEH Cymlpyros, a
TaK)K€ yCTAHOBJICHUS ONEKHU HaJ JETbMM B MEXKIYHAapOJIHBIX ceMbsixX. KpoMme TOro, MHOTHE CTpaHbl
HUMEIOT JABYCTOPOHHME COIJIAIIEHHUs IO BOIpPOCcaM OpayHbIX OTHOLIEHUH, 4TOOBI YperyaupoBaTh
CTHOPBHI U KOH(IIMKTHI, BO3HUKAIOIINE MEXAY CYIpyraMy pa3IMyHbIX HAIIHOHAIBHOCTEH.
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2. HanuoHaabHoe 3aKOHOMATEIbCTBO: KAKasi CTPaHa UMEET CBOM 3aKOHbI, KACaIOIUECs
OpayHbIX OTHOIIEHHH, BKIIOYas MPOLEAYphl perucTpanuu Opaka, yCIOBUS Ui 3aKIIOUYEHUS U
pacTop)keHus Opaka, a TaKKe UMYIIECTBEHHbIE U ITPaBOBbIE MOCIEACTBUS Opaka.

3. IumioMaTu4ecKne COIJIAMIEHHsI: HEKOTOPHIE ACIEKTHI MEXIYHAPOIHBIX OpavyHBIX
OTHOILUEHUN PETYIUPYIOTCS NHUILUIOMAaTUYECKHMH COIVIAIIECHUSAMM MEXIY TOCyAapCTBaMH, TaKHUMH
KaK BU30BbIC PEXKHUMBI JIJIsl CYNIPYTOB, IIPAaBO Ha paboTy, MpeObIBaHUe B APYrou crpane [2].

4. MpaBoBasi NMPaKTHKA M NPeleIeHThI: CyaeOHas NPaKTHKa U IIPELEJEHTHl TaKKe
OKa3bIBAIOT BIMSHME HA IIPABOBOE PETYJIMPOBAHHE MEXAyHAPOIHBIX OpayHbIX OTHOLICHHUH,
Ompelessas UHTEPIPETALMIO 3aKOHOB U PELICHUS CIIOPHBIX BOIIPOCOB.

Crenyer Takke OTMETHTb, UYTO ONPEACISAIOIINM (aKTOPOM SBISAETCS MMEHHO BbISBIICHHUE
POTHBOpEUMs: ocHOBaM mpasonopsaaka P®, uro npengycmorpeno u CK PO, u 'K PO. Ecnu Oyner
YCTaHOBJICHO, YTO KOHKpETHAas HOPMa WHOCTPAHHOIO CEMEHHOrO IIpaBa, KaK IIPOTHBOpeYallas
yOIMYHOMY HOPSAKY, HE MOXET ObITh IPUMEHEHA, KaK U MHble HOPMbI MHOCTPAHHOT'O IIpaBa, HO
TOJIbKO IPU YCTAHOBJIEHMHM HEBO3MOXKHOCTH UX IPUMEHEHHUS KaK IMPOTHBOpEYAILUX ITyOJIUYHOMY
MOpAJKY, MMEHHO B JTOM ClIy4ac IpOSABIIACTCA MCKIIOYMUTEIbHAS CHUTyaluss M BO3HUKAET
HE00X0AMMOCTb IIPUMEHEHHUSI COOTBETCTBYIOLIEH HOPMBI POCCUICKOTO MpaBa.

CemeitHO-OpauHble OTHOLIEHUS, OCJIO)KHEHHbIE MHOCTPAHHBIM 3JIEMEHTOM, BO3HUKAIOT B
paMKax MeXAyHapoaHoro oOiieHus yacTHeIX Jul. Koncrtutyuus P® omnpenenser, 4ro HOpMBI
MEXAYHapOAHOIO IIpaBa M MEXKIYHAPOIHBIE IOTOBOPBI BXOAAT B NPaBOBYK cuctemy Poccum.
COOTBETCTBEHHO,  HOPMBI  MEXIYHAPOIHBIX  JOTOBOPOB  IIPUMEHSIOTCA  POCCUUCKUMU
IIPaBONIPUMEHUTEIBHBIMA OPTaHaMU IIPU PErYJUPOBAHUN OTHOLICHHH MEXKIY YaCTHBIMHU JIMIIAMM.
SBnsromyecs MEXIyHAPOIHBIMH 110 MPOMCXO0KIECHUIO, HOPMBI YaCTHOIIPABOBOI'O COAEPIKAHUS HE
CTAHOBATCA HAlMOHAJIBHBIMM, & JIMIIb IOJIY4arOT CTaTyC KBa3W-HAIMOHAJIBHBIX C MPHOPUTETOM
NPUMEHEHHS TIepe]l HAMOHATbHBIMUA HOpMamu [4].

[IpaBoBOE peryaupoBaHue MEKIYHAapOJHBIX OpayHBIX OTHOILIEHHUI Tak)kKe BKJIIOYAET B ceOs
COTJIAllIEHUs] O TPU3HAHUU OpayHBbIX OTHOIIEHWH M JIOKyMEHTOB, BBIIaHHBIX B JIpYTUX CTpaHax, a
TaK)K€ YCTaHOBJICHHUE MPOLETYp JUIsl pErUCTPAllUU U PACTOPKEHUS OpaKOB, €CIM OJUH U3 CYIPyTroOB
SBJISIETCS. MHOCTPaHHBIM TpaxkaaHuHOM. Kpome Toro, B mocienHue Trofbl CTAHOBITCS Bce Oosee
aKTyaJIbHBIMH BOIIPOCHI, CBA3aHHBIE C MEXIYHAPOJHBIMUA OpayHBIMU OTHOILIEHUSIMU: 3alIUTa MpaB
CYNpYroB-MHUIPaHTOB, 00pb0a ¢ TpadUKOM JIt0/Iel U 3aluTa IPpaB JeTel B MEXKTyHAPOIHBIX CEMbSIX.

[ToaToMy 1L€NBIO MPaBOBOIO PETrYyJIHPOBAHUS B MEXKAYHAPOAHBIX OpauyHbIX OTHOLICHHSX
ABIISIETCA 3aIIUTa [IPaB U HHTEPECOB CYNPYTOB, 00ECIIEUeHHE CIPABEAIUBOIO PA3PEIIECHUS CIIOPOB U
YCTaHOBJIEHUE €JUHBIX CTAHJAPTOB B 3TOM 00IaCTH.

Takxe, K COXaJIEHHIO, MMEIOT MECTO OBbIThb KOJUIM3MOHHBIE IPAaBOBbIE MPOOJIEMBI B
PEeryIMpOBaHUM MEKIYHApPOJHBIX OpauHbIX OTHOIIEHWH, KOTOpbIE BO3HUKAIOT H3-3a pa3/ndHil B
HaIlMOHAJIbHBIX 3aKOHOAATEIbCTBAX Pa3INYHbIX CTpaH. OHU MOTYT 3aTparuBaTh pa3IudHbIC ACIIEKTHI
OpadyHbIX OTHOLIEHWH, BKJItOYasi IPUMEHUMOE IIpaBo, IpU3HaHUE Opaka, UMYIIECTBEHHbIEC IIpaBa U
00s13aHHOCTH CYNpPYTOB, a TaKXKe pacTopxeHue Opaka. OCHOBHBIMHM KOJUIM3HMOHHO-IIPABOBBIMU
npobiIeMaMy PeryJIMpPOBAHUS MEKIYHAPOJIHBIX OpayHBIX OTHOIIEHHUH BBHICTYIAIOT:

1. IlppuMeHuMoOe IPaBo: KaKoe MPaBo JOHKHO IPUMEHSThCS K OpayHbIM OTHOLLIEHUSM, KOT1a
CYNpYrd HMEIOT pa3Hble HAIlMOHAJIbHOCTH WM >KMBYT B pa3HbIX CTpaHax? OTO MOXKET ObITh
O0COOEHHO CIIO)KHBIM B Cllydae, €CIM CYNPYrH IMPOXHBAIOT B CTPaHE, KOTOpas HUMEET CBS3H C
HECKOJIBKUMU IOPUCAUKLIASIMHU.

2. Ilpu3nanue Opaka: BOIPOCHI MIpU3HAHUS Opaka B APYTHX CTpaHaX MOTYT BO3HHKHYTH B
cllydae, el 3aKiIroueHne Opaka mpou30IIIIo B OAHOM CTpaHe, a 3aTeM CYIpyTH Mepeexau B APYTYIO.
Paznuuust B TpeOOBaHUAX K perucTpali Opaka MOTYT MPUBECTH K HEJOIMOHMMAHHUIO M CIIOpaM O
IOPUINYECKOM cTaTyce Opaka.
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B sTOM cemeiiHoe 3akoHOAaTenbcTBO Poccuiickoit denepanuu sBisieTcs: 6oee JIOsUTbHBIM,
TaK Kak MPU3HAET 3aKOHHBIM JII0001 Opak, 3aKJIIOYCHHBINH B COOTBETCTBUU C TIPAaBOM JAPYTOW CTPaHBI,
naxe eciu Takas popma Opaka He U3BecTHA B Hamiel crpane [3].

3. IMy1mecTBeHHbIE NPaBa M 00513aHHOCTH CYNPYIOB: KaKO€ MIPaBO JIOJKHO MPUMEHSATHCS
K UMYILIECTBEHHBIM IpaBaM U 0013aHHOCTSIM CYIIPYT'OB, 0OCOOEHHO B ClTydae pacTOpKEHHsI Opaka Win
paszena umymecTBa? 9To MOXKET OBbITh CIIOKHBIM B CIIy4ae, €ClId UMYIIECTBO HAXOJIUTCS B Pa3HBIX
IOPUCAMKIUAX WIM ObUIO NPUOOpETeHO A0 perucrpauuu Opaka B OJHOM CTpaHe, a IOcCie
pactopxeHus Opaka — B ApYTOH.

4. Pactop:keHue Opaka: MpoLeIypbl pacTOpKEHHsI Opaka MOTYT pa3jiMyaThCsi B Pa3HbIX
CTpaHax, II03TOMY BOIIPOCHI O IPUMEHUMOM IIPABE U NIPU3HAHUU PELIEHUN MOTYT BOZHUKHYTh IIpU
MOTIBITKE PACTOPKEHUS MEXTyHAPOIHOTO Opaka.

Tak, Hanuume B OpayHO-CEMEWHBIX OTHOUICHUSX HMHOCTPAHHOTO 3JEMEHTa 3acTaBIsET
Ka)XXJJ0€ TOCyJapcTBO OOecreynuBaTh IapaHTUPOBAHHYIO 3alllUTy Opaka M HHTEPECOB BCEX €ro
YYaCTHHMKOB, YYHTBbIBas IPH O3TOM pPa3HOOOpa3HbIE HECONOCTaBUMBbIE 4YepThl. B mpaBoBoM
peryMpoBaHUM JAHHBIX OTHOIIEHHWN OCHOBHAsl POJb OTBOJAUTCS AIKOHOMUYECKOMY YPOBHIO
00I1IeCTBEHHOT'0 CTPOs rocynapcTsa. HalmoHanbHOCTh, TPaIUIMH, PEIUTHsL, ObITOBBIE IPUBBIYKU HE
SIBJIIFOTCSI IPENSATCTBUEM ISl POPMHUPOBAHUS CEMBU U JUISI PETYIMPOBAHUS JAHHBIX OTHOILIEHUH.

Ho, TeM He MeHee, U B TaKHX CTpaHaX YKa3aHHbIE BbIIIE 0COOEHHOCTH MOTYT B OTJEIBHBIX
Clly4asiX BBIUTH Ha ypOBEHb BIIUSHUS B CEMEMHOM IpaBe, HE TOBOPS YK€ O TeX rocyJapcrBax, B
KOTOPBIX PEJIMTHs U CBSI3aHHBIE ¢ HEM LIEHHOCTH SIBISAIOTCS OCHOBOIIOJATAIOIMMU B 3TUYECKOM U
MOPaJIbHOM KOJIEKCE TOCYIapCTBEHHOI'0 YCTPONCTBA.

B kauectBe mpumepa moJoOHBIX CTpaH MOXKHO Ha3BaTh OOJBIIYIO YacTh MYCYJIbMAaHCKHUX
roCy/apCTB ¢ KOHCEPBATUBHBIMU PEIUTMO3HBIMU TPAIUIMSIMU, OKa3bIBAIOIIMMHU OOJIBILIOE BIUSIHHUE
Ha IpakJaH ¥ JIHL, HaXOIAIINXCS B TAKUX CTPaHaX C TYPUCTUUECKUMHU HITH JETIOBBIMU 1esiMu [6].

Obpamiasicb K HOPMaTHUBHO-IIPABOBBIM  aKTaM, PETYJUPYIOLUM OpayHO-ceMelHbIe
OTHOIIEHMS, MOXXHO YBUJIETh, YTO KaK TAKOBOE, 3aKOHOJATEIbHOE MOHATHE Opaka B OOJBIIMHCTBE
CTpaH OTCYTCTBYeT [5].

Ha ocHOBaHMM 3TOro yTBEp)KACHMS XOUETCS IOKa3aTb psii NPUHLMIIOB, SBISIOLIUXCA
OoOLIMMH 1711 TIOHMMaHUsl JaHHOM IPaBOBOM HOPMBI y IIEJIOTO psAja TOCYIapCTB, U TEM CaMbIM,
0000IIMB 3TH NPUHIIMIIBL, MO)KHO YBHUJIETh, UTO B 3TOM CIIydae MoJi OpakoM MOHUMAETCS FOPUINIECKU
0 OpMIIEHHBIH COI03, 3aKIIFOUCHHBIN Ha TOOPOBOJILHON OCHOBE M HAITPABJIECHHBIN HA CO3/ITAHNE CEMbH.

Taxum 06pazom, B COBpEMEHHOM MHUPE BCE Yallle CTAIKHBAIOTCA C TPoOIeMaMu, CBI3aHHBIMU
C MEXTyHapOJHBIMH OpauHbIMH OTHOIIEHUSIMU, TPEOYIOIKUMU CIOKHBIX PEHIEHUH, KOTOPbIE MOTYT
BKJIIOYaTh B ce0si NMPUMEHEHUE MEXIAyHApOIHBIX COIVIALICHUH, MEXaHHU3MBbl MEXIyHapOIHOIO
YaCTHOT'O IIPaBa U COTPYTHUYECTBO MEX/y IOCYJapCTBaMU JJisl yPEryJIUpOBaHUS CIIOPOB.
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