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OCOBEHHOCTH YYACTHUA AIBOKATA
B APBUTPA’KHOM ITPOLHECCE

AnHoTauus: [lpencraBieHHoe HCCieOBaHUE HAIPABICHO Ha ONpeseieHne 0COOEHHOCTEH
ydacTHsl aJBoKata B apoutpakHoM mporecce Poccuiickoit denepanun. ABTOpaMu HPOU3BOIUTCS
aHaJ M3 TPABOBOIO CTaTyca aJBOKaTa Kak NpPEACTaBUTENII B apOMTPAXHOM IpOLEcCe, €ro
MIPEUMYILIECTBA Mepe]l MHBIMU MPEACTaBUTENLCTBYIOIIMME CyObeKTaMu. B pe3yibrare uccienoBaHus
(hopMyIupyeTcs IPEI0KESHUE IO BHECEHUIO M3MEHEHHI B HOPMBI JICHCTBYIOIIETO 3aKOHOIATEIbCTBA,
MIPU3BAHHBIX MOBBICUTH YPPEKTUBHOCTD YUACTHsI a[JBOKATa B apOUTPaKHOM MPOILIECCE.

KiroueBble cjioBa: apOUTpaxHBId  mporecc, apOUTPa)kHOE  CYIOMPOU3BOJICTBO,
MIPeICTaBUTENIbCTBO, a/IBOKAT, IPECTaBUTENb, a/IBOKATYPa, IOPUANYECKAs TIOMOIIb.

Crarbsa 48 Konctutyuuu Poccutickoit @enepanuu nposo3riamaet: «Kaxmomy rapantupyercs
NpaBo Ha MOJyYCHUE KBAIM(UIMPOBAHHOHK ropuauueckod momornm» [1]. B Hamem rocymapcrse
[IPaBOMOYMEM Ha OKa3aHHUE TAKOM MOMOIIM HA/IEJIAIOTCA IBOKATHI, KOTOPbIE 00J1a1at0T HEOOXOAUMBIMU
3HAHUSMH, HAaBBIKAMH M KBaJH(UKaMeH, MO3BOJSIIONMMHU MM IPEIOCTAaBISATh COOTBETCTBYIOIIHE
YCIIyTH Ipak/laHaM, YJaCTBYIOIMM B Pa3IMYHBIX BU/IAX Cy1€OHBIX POM3BO/ICTBA.

Oenepanpabiii 3akoH oT 31 Mas 2002 roga Ne 63-O3 «O06 agBOKATCKON IEATETHLHOCTH U
aznBokatype B Poccuiickoit @enepanumn» B cTaTbe 2 yCTaHABIMBACT, YTO aJIBOKAThl 00J1a1at0T IPaBOM Ha
ydacTue B CyJEOHBIX CIOpax B KauecTBe MpeacraBuTenei. [IpumMedarenbHO, YTO 3aKOHOAATENb B
OT/ICJIbHOM MOPSIIKE BBIAEISIET IPaXAAHCKOE W aJMUHHCTPATUBHOE CYAONPOM3BOJCTBO, OJHAKO, HE
JIeTlaeT MPSIMOTO YKa3aHUs Ha apOUTpa)KHOE, OTPAHUYMBASICh TOJIBKO 3aKPEIVIEHUEM BO3MOYKHOCTH
MIPE/ICTABUTENILCTBA UHTEPECOB JIOBEPUTENS B MEXKIYHAPOAHOM apOUTpaxe, KOTOPOE OCYILECTBIISET
anBokar [2].

3aroHsAeT OTMEUEHHBIH BbIIIE TPoOes cTaThst 59 ApOUTPakKHOTO MPOLECCyaTbHOIO KOJEKca
Poccuiickoit ®eneparmu. Mcxons w3 JaHHOWM HOPMBI  CJleIyeT, 4YTO B apOUTPaKHOM
CYJIOIIPOM3BO/ICTBE aIBOKATHI TaKXKe MOTYT BBICTYINIaTh B POJIM MPEACTAaBUTENCH CTOPOH. 3/1eCh ke
3aKpeIUIeHO, YTO aJIBOKAT MOXKET BECTH Jiejia JoBepuTes B cyae [3].

Crenyer Takke OTMETHTb, YTO apOUTPaXKHOE MPOLECCYaIbHOE 3aKOHO1aTENIbCTBO 10Ty CKAeT
BO3MO>KHOCTb y4acTHs B JIeJI€ B KAUECTBE IPEICTABUTEIIS U UHBIX CyOBEKTOB IIPH YCIIOBUH, ECIIM OHU
00J1aJat0T BBICIIUM IOPUINYECKUM 00pa30BaHUEM WIIH e UMEIOT YUEHYIO CTENEeHb 10 FOPUANYECKOM
cnenuanbHOCTH. HecMoTpss Ha 3TO, HEBO3MOYKHO HE OTMETHMTH, YTO AJBOKAT XapaKTepHU3yeTcs
HaJIMYMEeM 0cOo00ro cTaryca, KOTOPbIH OmpelesieH B TeKCTe paHee ymnomsiHyToro denepanbHOro
3akoHa «O0 a/JBOKAaTCKOW NESATETBHOCTH M aaBokatype B Poccuiickoit @enepanum». YduuThBas
MOJIOKEHMS JAHHOTO TOKYMEHTA, MOXHO BBIJEIUTH CIIEIYIONNE OCOOEHHOCTH TAKOI0 CTaTyca:

1) moxTBEpKACHHBIE TPOXOKIEHHEM CIIEIIUATIEHOTO SK3aMeHa MPOPECCUOHATIN3M U BEICOKUH
YPOBEHb KBATM(PHUKALMK B 00JIACTH OKa3aHUs IOPUANYECKON TTOMOIIM IPpaXklaHaM U OpraHU3aIMsIM;

2) HE3aBUCHMOCTh, ~ OOecle4HBaroiias  OObEKTUBHOCTh  MPEAOCTABISIEMBIX  YCIYT,
OCYILIECTBIICHHE JIEATENPHOCTH B MCKJIIOYUTEILHOM COOTBETCTBHUM C 3aKOHHBIMH HHTEpECaMu
JIOBEPUTEIIS;
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3) oxpaHa agBOKATCKOM TalHBI, KOTOpas MO3BOJIIET COXPAHUTh KOH(HIECHIHAIHHOCTDH
CBEJICHHI, TTOJTy9aeMbIX a[BOKATOM B IIPOLIECCE TPEICTABICHUS HHTEPECOB JoBepuTese (Ha MHBIX
CyOBEKTOB, HE OOJIaJaloIMX CTaTyCOM aJIBOKaTa, MpPaBUJIO OO0 OXpaHE aJBOKATCKOHM TaiiHe He
pacnpocTpaHsieTcss Jake B TOM Cllydae, €ClIM OHM OQUIMAIbHO BBICTYNAOT B KayecTBE
MpeCTaBUTENEH B apOUTPAXKHOM MPOILIECCe);

4) 00513aHHOCTh  COONIOAATh BBICOKHUE OSTHYECKUE CTAHIAPTHl IIOBEICHUS, KOTOPBIC
oIpezieicHbI B mosioskeHusiX Kozekca nmpodeccnoHanbHoi STukH ajBokara [4].

Taxum 06pa3zom, KpaTKuii aHaIM3 IPABOBOH 0a3bl MO3BOJISET YCTAHOBUTD, UTO a/IBOKATHI, KAK
MPEICTaBUTENN B apOUTPaXHOM Ipolecce, 00JaJaloT CYIIECTBEHHBIM KOJIWYECTBOM 3HAYMMBIX
IPEUMYIIECTB, 4YTO KAaueCTBEHHO OTJIMYAET HMX OT HHBIX CYyOBEKTOB, TAKXKe HaJelIseMbIX
BO3MOXXHOCTBIO BBICTYIIATh B JI€JI€ B KAUE€CTBE IIPEJICTABUTEISL OJHOM U3 CTOPOH.

Cpenu OTEuecTBEHHBIX IOPHCTOB TakKe IPeo0JIalaeT CXO0Xee MHEHME OTHOCHUTEIIBHO
IIPEUMYILECTB y4yacTHUs aJBOKaTa B apOuTpakHoMm mpouecce. Tak, k npumepy, .IO. JIxymaiino
aKIEHTHUPYET BHMMaHME Ha OCOOECHHOCTSIX a/JBOKATCKOW TaiHbI, KOTOPYIO aJBOKaThl BO Bcex 0e3
UCKITIOUSHUS CIy4asix 0OS3YIOTCS OXPaHSTh M COXPAHSITh BCEMU BO3MOXKHBIMH criocobamu [5, ¢.527].
Kpome Toro, takas oxpaHa oOecreyMBaeTCsi U 3a CUET YCTAHOBJIEHMSI OCOOBIX IPAaBUJI, KOTOpHIE
[PEANOoaraloT BO3MOXKHOCTh IPOM3BOJICTBA B OTHOILICHUH a/BOKATOB CIIEACTBEHHBIX ICHCTBUN
TOJBKO IpU YCIOBHUH, €CIM OyZyT COOJIOAECHBI CIEelUajbHble TpeOOBaHMS, KOTOpbIE
perylaMeHTUPOBaHbl Ha YPOBHE YTOJIOBHO-IIpOLecCyabHOrO Kojekca Poccuiickoit ®enepauum,
Harpumep, B ctatbe 450.1 (CTaThs MOCBSAIIEHA TOJIBKO IPOU3BOACTBY 00BICKA, OCMOTpA M BHIEMKH ) [6].

H.b. CynoBckuii, onpezaensss 0COOCHHOCTH y4yacTusi a/IBOKaTa B apOMTpPaXHOM Ipolecce,
JieslaeT yKa3aHWe Ha TO, YTO €ro MpaBa, KakK IpeICcTaBUTENsl, a0COJIIOTHO aHAJIOIMYHBI IpaBaM,
KOTOPBIMH HaJICJISIETCSl COOTBETCTBYIOIAS CTOPOHA CyJieOHOr0 pasduparenbcTsa [7, c.404].

JlaHHOE yTBEpKIIeHHE, OE3YCIIOBHO, SBIISIETCS] BEPHBIM, TaK KaK OHO HAIPSIMYIO BBITEKACT U3
nonoxenuit AIIK P®, onnako, paccMarpuBas IpaBoBOii CTaTyc aIBOKaTa B apOMTPaskHOM IpoLecce,
TaKXe BaKHO YUUTHIBATh HAJIMUNE Y HETO CIICIIMAIBHBIX TIPaB, 00YCIOBICHHBIX cTaTycoM. K Takum
paBaM MOXHO OTHECTH, HampuMmep, TMoAady aJBOKAaTCKOrO 3ampoca, pPacCMOTpPEHHE H
MPEOCTABICHUE OTBETa HAa KOTOPBIA, SBISAETCS OOS3aTEeIBHBIMH Ui TOCYAapCTBEHHBIX U
MYHUIIMIIAIBHBIX OPTaHOB BJIACTH, a TAKXKE psa UHBIX CyObekToB. dusnveckoe auIo (He aJBOKAT)
WJIA OPTaHW3aluUs TOAOOHBIMH ITOJIHOMOYHSMH, 32 HEKOTOPHIMU HCKITIOYCHHUSMH, HE HAICISIOTCS,
YTO B OYEPEJHOM pa3 MOJUEpKUBAET NMPEHMYIIECTBO Y4acTus B JieJe B KauecTBE MpeACTaBUTENs
MMEHHO aJIBOKaTa.

K crnoBy, mpakTuka peanuzanui 0003HAUEHHOT'O BBIIIE MOJHOMOYHS aJBOKAaTa akTHBHO
MOABEPTAETCS KPUTHKE CO CTOPOHBI IIPEICTaBUTENEeH HaydyHOTo coooOmecTBa. Tak, J[.O. [IpsueHko u
V.A. BnacoBa yka3pIBalOT Ha HEIENECOOOPa3HO BBICOKHE CPOKH, KOTOPbIE MPEIOCTaBISAIOTCS
00sI3aHHBIM JIUIIaM JIJIsI Ia4M OTBETA Ha aJBOKATCKUi 3ampoc [8, €.144].

Cornacumcst ¢ KpUTHKOM, npexacraBieHHOW B HayuyHoW cratee J.O. [psuenko u VY.A.
BnacoBoii. [lelicTBUTENbHO, €clii OOpaTUThCA K HopMe cTaThll 6.1 dexepanmbHoro 3akona «0O0
a/IBOKaTCKOW JeATeNbHOCTH M ajBokatype B Poccuiickoil ®enepannu», MOXKHO 3aMETUTh, YTO
MaKCHUMAaJIbHBI CpPOK Jayd OTBETa Ha 3alpoc, B ClIydyae €ro MpOJJIeHHUsS, MOXET COCTaBIAThH
HIECTBAECAT CYTOK. MHMHUMANbHBIA CPOK, NEHCTBYIOIMN 0e3 MpOJAJeHHs, COCTaBIsIeT TPUILATh
cytok. Ha Ham B3risiz, mooOHbBIE CPOKH CO3[AIOT YCJIOBUS JUIS 3JI0YNOTPEOIIEHUN CO CTOPOHBI
TOCYJIapCTBEHHBIX W MYHMIMNAIBHBIX OPTraHOB BIJIACTH, OOLIECTBEHHBIX OOBEIUHEHUH, HHBIX
CyOBEKTOB U, B YCIOBHUAX MU(PPOBU3AINH, 00E€CTICUNBIIECH BO3MOXKHOCTh TUCTAHIIMOHHOTO OOMEHa
uHpopMaIueH, SBIsSIOTCS HeleIecooOpa3HbIMU.

CyMMHpysl BBIIIECKAa3aHHOE, MOYKHO 3aK/IIOYUTb, YTO aJBOKAT, KaK MpPEJCTaBUTENb B
apOUTpaKHOM IIpoliecce, 00J1aaeT CYIIECTBEHHBIM KOJIMYECTBOM 3HAUYUMBIX MPEUMYILECTB MEpe.
APYTUMH JIMLIAMH, KOTOPbIE TaK JK€ HAJEJSAIOTCS BO3MOYKHOCTBIO IPEICTaBUTEIbCTBOBATh B
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apoutpaxkHoMm cyzae. Takue mnpeuMyIiecTBa OOYCIOBJICHBI HE TOJBKO BBICOKHMM YPOBHEM
KBAJTM(HUKALMK aIBOKATOB, STUYECKUMU CTaHIAPTaMHU UX AEATENIbHOCTH, HO U COUYETAHUEM OOLINX
(xapaKkTepHBIX JUIS BCEX MPEACTABHUTEIICH) U CIICIIHATBHBIX MTOJTHOMOYHH (IIPUCYIIMX TOJBKO JIHIIaM
CO CTAaTyCOM aJBOKaTa), KOTOPbIE PEaIM3yOTCsS B PaMKax apOUTPa)xKHOro cyAonpou3BoicTBa. Jlis
TOro, 4YTOOBI pealn3anusi CHEUHUATbHBIX MOJHOMOUYM Obuia Oosnee >(PQPEKTUBHON, CUUTaEM
Heo0X0AUMBIM B cTaThe 6.1 PenepanbHOro 3akoHa «O06 aaBOKATCKOM AEATENbHOCTU U aIBOKAaType B
Poccuiickoit @enepaunn» ONPENEIUTh NPEAEIbHBIM CPOK JAa4M OTBETA HAa aJBOKATCKUH 3alpocC B
JeCATh CYyTOK, KOTOPbII MOXKET ObITh IPOJJIEH 10 ABALATH ISTH CYTOK.
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