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KOHCTUTYHHUOHHBIE O'PAHUYEHUA
U IMPEAITIOCBIJIKH K UX IPUMEHEHUIO
CONSTITUTIONAL RESTRICTIONS
AND PREREQUISITES FOR THEIR APPLICATION

AHHOTaHI/lﬂt B ,I[aHHOfI CTaThbC HUCCIICAYCTCI 3HAYCHUC U COACPIKAHUE KOHCTUTYHHMOHHBIX
OFpaHI/I‘-IeHI/Iﬁ 1 NPCAINOCBUIKHA B IJIAHEC I[aHBHefIHJeFO HX IPUMCHCHUA.

Abstract: This article examines the meaning and content of constitutional restrictions and the
prerequisites for their further application.
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Haubonee axTyanbHbIMH mpobieMamMu B cdepe KOHCTUTYLMOHHBIX MPAaBOOTHOIICHUM
SBJISIETCS OIpEJIeTIeHNEe U pa3rpaHndeHne chepbl rpaHull OTpaHUYEHHH MTpaB U cBOOO YeJoBeKa U
rpaxaanuHa. Hajnexaiee ux perieHue cnocoOCTBYET YKPEIJICHUIO 3aKOHOAATeIbCTBA M PA3BUTHIO
MIPaBOBOM IIPAKTUKH.

OcHOBaHMSIMU AJIS1 ONIPE/IeNICHHs] OTPaHUYESHUI TpaB U CBOOO/I, B IEPBYIO OUYEPEIb, SIBISIETCS
HapacTaHue npo0jeM MUPOBOTO XapaKTepa, KOTOpPhIE 3a4acTyI0 CBUAETEILCTBYIOT O BO3MOKHOCTH
KpU3HCa HAllMOHAJIBHOM SKOHOMMKHM U PBIHOYHBIX OTHOIIEHMH, a TaKXe HapyLIEHHs IPaBOBBIX
OTHOIIIEHUH B o0miecTBe U rocyaapcrse. [loaTtoMy npaBuiibHOE MPUMEHEHUE OTPAHUYEHUS MpPaB U
cBOOOJ TOMOXKET ILenecooOpa3Hee OTHOCUTBCS U OLEHMBATh YPOBEHb IPAaBOBOIO PAa3BUTHUS
rocyJ1apcTBa.

B. B. JlamaeBa yka3bIBaeT Ha TO, YTO BOIPOC OINPEAEIEHUS OTPAHMUYEHUI HY’KHO CHadasia
paccmaTpuBaTh B IUIOCKOCTH MOJUTHYECKOW. Tak Kak TecHOe COTPYJHHUYECTBO C MHPOBBIM
COOOIIECTBOM PaHO WJIM MO3/IHO 3aCTaBUT 33AyMaThCs HaJl II100aIbHBIMU MTPOOIEMaMU TEpPOpU3Ma,
Jerajiu3aluu J10X0/0B, TOProBiu JoAbMH. C yuyeToM MOCTaBIE€HHOW MpPOOJIeMbl HEKOTOPBIH psij
npaB M CBOOOJ HEOOXOOUMO JETAJM3UPOBATh B CBSI3W C HAPACTAIOMIMMHU MPAKTUYECKHUMHU
npobiemamu [2].

JIpyruM Moy IsipHBIM aCTIEKTOM B 1013y HEOOXOIMMOCTH OTPaHHYEHHS IIPaB v CBOOOT SBIISIETCS
HEOOXOMMOCTh  pe(OPMUPOBAHUS  IOJUTHUYECKOHM  CHUCTEMbl, IPOBEJCHHE KOTOPOH  MOXKET
He3aMeJIUTEIbHO MOBJICYb OPAHIMYEHHE HEKOTOPBIX MPONHCaHHbIX OCHOBHBIX 3aKOHOM TIPaB M CBOOO/I.

Koncturynus Poccuniickoit deneparnuu yka3bslBaeT Ha TIEpeUeHb MPaB U CBOOOJI, KOTOPHIC HE
MOJISKAT OTPAaHUUCHHIO TIPU Ype3BbIYaiHBIX ycnoBusix [1]. Ho naHHBIA mepedeHb HE SBISCTCS
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vcYeprbIBalOMMM. Tak Kak OrpaHMYEHUE MpaBa JAOHKHO HCIOJB30BAThCSA TOJNBKO B TOM, ClIydae,
€CJIM ero TNMPHMCHCHHE B YPE3BBIUAHHOE BpEMsi MOXKET MOJBEPTHYTH OMACHOCTH OE30TMacHOCTh
rocy/apcTBa UM €ro KOHCTHTYIMOHHOTO CTposi. B HOpMmanbHOU cuTyanuu, B MHPHOE BpeMs Ha
YpOBHE 3aKOHOATEILCTBA HE BBIICIICH PSIJI IPaB, IO OTHOMICHUIO K KOTOPBIM MOXET TPUMEHSATHCS
orpannueHue. Kpome Toro, 3T0T psij] npaB AOKEH OBITH MOJIEJICH HA OCHOBHOW U BTOPOCTEIICHHBIIH,
HCXOJIS1 B3 HEOOXOIMMOCTH €TI0 UCTIOIB30BAHUS JIFOIbMU M TPAYKIAHAMH ITPH COBEPIICHUH OOBITHBIX
TpaXTaHCKUX MPABOOTHOIICHHIA.

3aKOHOATEIILCTBO YKa3bIBACT Ha MPaBa, KOTOPBIE MOTYT OBITh OTPaAaHUYCHBI, TOJBLKO B YaCTH
370YyMOTpeOsieHrsT UMH 100 HapyILIEHUs MPaBUIBHOCTH UCIONIb30BaHusA. K TakuMm mpaBaM MOXKHO
OTHECTH TPABO Ha JUYHYI HEMPUKOCHOBEHHOCTh (OrPaHUYMBACTCS MO PEUICHHUIO CYyJ1a), IPaBO Ha
MEPEIBIKEHUE ¥ BBIOOP MECTA JKUTEILCTBA (PEIICHUE Cy/Ia MU YIIOJIHOMOYEHHOTO OpraHa, KOTopoe
0a3upyeTcst TOXKE Ha PEIICHUH CyJa), IPaBO Ha HEMPHUKOCHOBCHHOCTD JKWIIHIIA (ITO PEHICHHUIO Cy1a
W1 Ha OCHOBaHMU 3aKOHA), MPaBO HA Y4yacTHE B YMPaBICHUH TOCYJapCTBEHHBIMH JEJIaMU
(upe3BbIYAliHOE TIOJTIOKEHHKE), CBOOO 1A MBICIIH | CJI0Ba (MIPH HAPYIICHUU MOPATBHO-ITUYECKUX HOPM,
HO TO>K€ Ha OCHOBAHUU CYJIEOHOTO PELICHHS).

N3y4ynB ocHOBaHHS BO3HWKHOBEHHUS TPaB U CBOOOJI M BO3MOXKHBIC YCJIOBUS HACTYIUICHHS
OTpaHUYEHUI MOXKHO CKa3aTh, YTO:

PO ONpPENEICHHBIX OTPaHUYCHUN HACTYIMAeT TOJBKO IMPH YPE3BBIYAWHOM ITOJIOXKCHHH,
npeneabl OrpaHUYCHUN, MPUMEHSEMbIX (elepalbHBIMU 3aKOHAMHU JOJKHBI OBITH IOABEPKEHBI
KOHKPETHU3UPOBAHHOMY IIEPCYHIO OCHOBAHMIA, OTPAaHWYCHHS JIOJDKHBI yCTAHABIMBATHCSA IIPH
370YyNOTPeOJIeHNH TpaBaMU U cBOOOJIaMU; 00BEM MpaB M CBOOOJ HE JOHKEH OBITh YMEHBIIEH 0e3
3aKOHHBIX Ha TO OCHOBaHHUil [3].

OcHoBHbIE TIPU3HAKKA OTPAHUYECHHUN CBS3aHBI C HEONATOMPUSITHBIMU TOCYAapCTBEHHBIMU
ycioBusiMu. Kpome Toro, oHu HeCyT B ce0e KOHKPETHBIC apryMEHThI OTHOCHTEIHHO (PAKTHIECKOTO
yMEHbIIIEHUs1 00beMa MpaB U CBOOO/I, HAMPABISAIOTCS Ha 3aIIUTY TOCYIaPCTBEHHBIX M OOIIECTBEHHBIX
OTHONICHUN W TPEINOJaraloT CHUKCHHE HETaTWBHOTO BJIHMSHHUS TOTO WIM WHOro (aktopa B
OTHOIIIEHUU KOTOPOTO JEHCTBOBANIO OrPaHUYEHHUE.

B coBpeMeHHOM KOHCTHTYITMOHHOM IIpaBe OTPAaHUYCHUS JIOJDKHBI YCTAHABIMBATHCS TOJBKO
koHcTuTyuuei. [1o cBoeil mpupoae orpaHuYeHHsI MOTYT ObITh IOPUINUECKUM WIIH €CTECTBEHHBIMH.
EctecTBeHHBIE TIPSIMO  BBITEKAIOT W3 OTHONICHWW W  TMPEAYCMATPUBAIOT  HACTYIUICHHE
HEMpeIOTBPAaTUMBIX MOCIEJACTBUI MNpU HE MPUMEHEHMH orpaHudeHuid. HOpuanueckue HUMEIOT
MPaBoOBYIO (3aKOHOMATENIbHYIO) TIPUPOIY M HAMpPABICHBI HA JOCTH)KEHUE OajlaHCa B OTHOIICHHSIX
MeX1y IpaBaMu U cBOOOAaMHU IpakAaHUHA U 00S3aHHOCTSIMH TOCYJapCTBa.

JIroboe OrpaHWYCHHE OCHOBBIBACTCS HA YHUBEPCATHLHOM MPHHIIAIE CTOJKHOBCHHS
IIEHHOCTHBIX HMHTEPECOB, KOTOPbIE JIOJDKHBI 3ammmiaThesi. OrpaHudeHre JOKHO — OBITh
paIMoHaIbHBIM, a/ICKBAaTHBIM U apTYMEHTHPOBAHHBIM.

OcHoBaHMs A1 OTpAaHUYEHUS TPaB U CBOOOJ JMOJDKHBI OBITH OOYCIIOBJIEHBI KOHKPETHOU
CUTYyallie 1 COOJII0IEHUEM YCTAaHOBIIEHHBIX TIPABHII TIOBEICHUSI.

OtnenbHBIA  psA  OTpaHUYCHHH BO3MOXEH TOJBKO TMPU HACTYIJICHMH KOHKPETHBIX
MPaBOOTHOMIECHUH. XOTSA YCTAHOBUTH JKECTKYIO TPAaHUIy MEXIy TpaBaMH ToOCyJapcTBa U
rpakIaHWHA MPAKTHYECKH HEBO3MOXHO, TaK KaK B OOJBIIMHCTBE CIy4aeB OHU COBEPIIAIOTCS B
COBOKYITHOCTH, KaK M 3aI[UIIAFOTCSI.

Takum 00pa3zom, TpaHUIIBI U YCIOBUS MPUMEHEHHs] OTPaHUYCHHUM MpaB U CBOOOJ JOJKHBI
HOCHUTH TOJIBKO 3aKOHHBIN U 000CHOBaHHBIN Xapaktep. [loaTomy pedopMupoBaHue cUCTEMBI paBa
MPOCTO HEOOXOAUMO, OCOOEHHO B YaCTH MPABOCYIWS WM 3aKOHHOCTH — TJIABHBIX MPHUHIIMIAX, HA
KOTOPBIX ¥ 0a3MPYIOTCS OTpaHUICHHS IIPaB U CBOOOT YEIIOBEKA U TPaKIaHIHA.
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