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OCOBEHHOCTH COCTABJIEHHUSA 3ABEIINAHUSA
B PA3JIMYHBIX CUCTEMAX ITPABA
FEATURES OF WRITING A WILL
IN DIFFERENT LEGAL SYSTEMS

AHHOTaHI/Iﬂ. Cratbs HaIrpaBJICHA Ha UCCJICIOBAHUC 0COOEHHOCTEN COCTaBICHUSA 3aBCIIaHUA
B Pa3JIM4YHBIX IIPAaBOBBIX cUcTeMax. Ha npumepe npaBoBOro peryJiMpoBaHus UHCTUTYTA 3aBEILAHUS
B Poccun, CIIIA, Aurauu, ©PI', Kananer, Maaun, @paHiimy npoaeMOHCTPUPOBAHBI OTINYHS (OPM
3aBeIllaHu}, a TAK)KE 3aBELIATENIbHOM MPaBOCYObEKTHOCTH.

Abstract. The article aims to study the features of making a will in various legal systems.
Using the example of the legal regulation of the institution of wills in Russia, the United States,
England, Germany, Canada, India, and France, the article demonstrates the differences in the forms
of wills and the legal capacity to make wills.
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3aBemianue MpeACTaBlsgeT COO0OM W3BECTHBIM B Pa3iMUYHBIX MPAaBOBBIX CHUCTEMax CIOCO0
HacienoBaHus. [IpaBoBoe perynnpoBaHHe HACIEICTBEHHBIX OTHOIIEHUN OTpa)kaeT UCTOPUUECKUE,
KyJbTYpPHBIE U PEIUTHO3HBIE OCOOCHHOCTH TOCYJIapCTB M Pa3BUTHUS UX MPABOBBIX CHUCTEM, YTO, B
pe3ynbTare 4ero MopsJOK, YCIOBUS M CIOCOOBI HACJIEIOBAaHUS B Pa3HbIX IPABOBBIX CHUCTEMAaX
JIOCTaTOYHO OTJINYAETCS.

B rpaxnanckoM 3akoHonmarensctBe Poccuiickor  denepanyy  MHCTUTYT — 3aBELIAHHUS
MIpeACTaBIseT CcOOOM CaMOCTOSTENBHBIN CIOCO0 HacIeIOBaHUs, MPEACTABISIONIMNA albTePHATUBY
HacJie1oBaHuto 110 3aKoHy (cT. 1118 'K P®) [1]. CymiHocTh Hacnen0BaHus 10 3aBELLAHNIO 3aKJII0YAETCS
B TOM, YTO HacjeI0JaTeNb, COCTaBIsAs 3aBellaHHUe, PACTOPsDKACTCS CBOMM HMYIIIECTBOM Ha CITydaid
cmepTu. [IpuHIMn cBoOOIBI 3aBEIAHUS MPEIOCTABISAET 3aBEIIATENI0 NPAKTHUECKH HEOIPaHUUYEHHYIO
cBoOoay Ha peanmzanmio nocienHed Boiau (ct. 1119 T'K P®). CocraBnss 3aBemianue, MpOUCXOIUT
OTCTYIUICHHS OT OPSIJIKA HACIIEIOBAHUS IO 3aKOHY, 32 UCKIIFOUEHHEM CIIy4aeB, KOT/1a HaCJIeIHUK UMEET
o0s3aTeNnbHyI0 100 B HacneAcTse (cT. 1149 'K PO).
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Ha coBpemeHnHOM 3Tare pa3BUTHS MPABOBOTO PETYJIUPOBAHUS HACIEICTBEHHBIX OTHOIICHUHN
B MIPaBOBBIX CUCTEMAaX Pa3IMYHbIX TOCYIApCTB MPOCISKUBACTCS CYIIECTBOBAHUE PA3IUYHBIX (OpM
3aBenjanuili. Kak oTmedaercss B JOKTpHHE, MOJ00HAs MPAKTUKA HMEET CBOM JOCTOMHCTBA H
HegoctaTkd. C OJHONM CTOPOHBI, CYIIECTBOBAaHHWE pPAa3IMYHBIX (OPM 3aBElIaHUN MO3BOJISET
HACJIe/I0/1aTeNI0 BBIPA3UTh MOCIEAHIO BOIIO Haubosee ya00HbIM i Hero crocodboM. C npyroi
CTOPOHBI, JKECTKHI (opManu3M 3aBeliaHusi TpeOyeT BhIPAKEHHE BOJIM B TOYHOM COOTBETCTBUU
3aKOHY, YTO MPENATCTBYET HE JOOPOMOPSATOYHOCTH TPETHUX JIUI, KOTOPBIE MOTYT 3JI0yOTPEOIISITh
WHCTUTYTa HACJEOBaHM 110 3aBENIaHuIo [2, ¢. 25].

[TepBoe oTnmume, CBSI3aHHOE C COCTABJICHUEM 3aBEIaHUI B PA3JIMYHBIX MPABOBBIX CHUCTEMAX,
OTHOCHUTCS K BO3pacTy 3aBeriarens. Tak, Harpumep, B Poccuiickoit denepaivu B cuity TpeOoBaHuiA 1. 2
cr. 1118 I'K P®d, BO3MOXHOCTH COCTABJICHHS 3aBEIAHHUS CBA3BLIBACTCS C JIOCTYDKCHHUEM ITOJTHOM
JIeeCIOCOOHOCTH, TPpaKAaHUHA, KOTOpas IO OOIIeMy TMpaBWIy BO3HUKAET TMPH JAOCTHIKCHUH
BOCEMHA/IIIATUIICTHETO BO3PACTA, @ B UCKIIIOUUTEIILHBIX CIIy4asX, - IPH SMAHCHUIIAIMN WIN BCTYIICHUN
B Opax 10 18 sieT. AnanornyHoe TpeOoBaHUE K BO3PACTY 3aBellaresiell yCTaHOBIICHO 3aKOHO1aTeIbCTBOM
Opanyn, BenmkoOpurtanun, Ieeiinapuu, OonpmmucTBa mrtatoB CIIIA HecmoTps Ha TO, 4TO
[IEPEYUCIIEHHBIE TOCYJAPCTBA OTHOCSTCS K IPOTUBOIIOIOKHBIM JIPYT APYTY MPaBOBbIM cucteMaM. bonee
CHIDKCHHBIN BO3PACT 3aBEIIATEIbHON MPaBOCYObEKTHOCTH TAKXKe MOXKET OBbITh NIPU3HAH 32 OTACIBHOM
KaTeropuii TpakAaH WM BOBCe OBITh HOPMOM sl psima rocynapctB. Hampumep, B AHrmmu
BOCHHOCITY>Kallli€ M MOPSIKM MOTYT COCTaBJSTh 3aBELIaHHE MO JocTikeHuto 14 ner, B Mcnanuum
3aBeIIaHKE MOYKET COCTABUTh JIF000E JIUIIO, nocTuriiee 14 et [2, ¢.26].

Bonee odeBuaHBICE pa3nuuus B paMKax pEryJUpOBaHUS TPABOOTHOIICHUNH B cdepe
MIPOCJIEKUBAIOTCS IPU COCTaBJICHHUHM 3aBellanuil. Tak, oOpamiaschk K 3akoHoaTeNbCTBY Poccuiickoii
degepani HETPYJAHO 3aMETUTh, YTO 3aBelllaHhe B POCCMM HOCUT HCKIIIOUMTENIBHO JIMYHBIN
xapakrep. To ecTb 3aBeliaresemM MOKET ObITh TOJIBKO IPAXKIaHUH, PEIIUBIINNA PACTIOPSAUTHCS CBOUM
MMYIIECTBOM Ha ciy4yail cBoeil cmepTu. CocTaBiieHHE 3aBEIllaHMsl Yepe3 TMPEJCTaBUTENS HE
JIOITY CKaeTCsl.

B 3apyOexxHbIX mpaBonopsiikax 3aBellaHUs pa3JestoTcs Ha myOnuuHbie U yacTHble. CyTh
MyOMUYHBIX 3aBEUIaHUM 3aKII0YaeTcsi B TOM, YTO B HX COCTaBIEHUMHM Y4YacCTBYIOT KaKue-JIHOO
roCyJJapCTBEHHBIE OpPraHbl WU JOKHOCTHBIE JIUIA, Yallle BCero — Hotapuychl. B Poccun HoTapuyc
TaK)kK€ NPUHUMAET y4acTHe B MPOLEAYpEe HACIEIOBAaHUSA MO 3aBEIIAHHUIO, OJHAKO €ro OCHOBHAS
(YHKITUS B CHITy 3aKOHA — yJIOCTOBEPUTH 3aBEIlaHUe, TEM CaMBIM JIETAIM30BaTh €r0 W MPU3HATH 32
HUM IOPUJINYECKYIO CHITY.

YacTHble WiH 3aBemaHus oyorpadgudeckoir opMbl IPEICTABISIET COO0W COOCTBEHHOPYUYHO
COCTaBJICHHBIN 3aBEIATENIEM MUCbMEHHBIN TEKCT U UM K€ MOANUCaHHbIN. Takol BUJ 3aBEIIaHUS B
JOKTPUHE OTHOCUTCS K HETUMHYHBIM (hopMaM: «Omnorpaduueckas popma 3aBelianus - ONTUMATbHAS
(dopMa 3aBeniaHus AJS TeX JIIOJAEH, KOTOpPbIE OMacaloTCs COCTaBIATh HOTapHallbHOE (MyOIUYHOE)
3aBelllaHre BBUIY HETPOCTHIX (JOPMaTBHBIX TPEOOBAHUM MITH U3-32 OOJIE3HU, KOTOpAs MPEMSTCTBYET
nocelleHuto Hotapuyca. OHaKo 3aBelllaHUE, HAMMCAHHOE C HCIOJIb30BaHHEM oOJorpaduieckon
(hopMBI, SBIIIETCS JIMYHOU (HOPMOH 3aBEIIaHMsI, OHO MOXKET OBITh COCTABJICHO B TOM YHCJE, KOT/a
3aBelaTeNb HAaXOAUTCS B OTYASTHHOM ITOJIOKEHUU U HE MOXKET COCTaBUTH 3aBEUIaHUE HU K KaKOM
apyroii hopme» [3, c. 3].

B ®PI', manpumep, mpeaycMOTpeHa W 4Ype3BbIUaifHas (opma 3aBellaHWid, W3 Ha3BaHUS
KOTOPOH CJEAYET, UTO TAKOE 3aBELIaHNUE COCTABIISIETCS 3aBEIATEIEM B YCIOBUSX, MPECTABISIOMINX
OTIACHOCTH ISl €70 KU3HU U MIPH OTCYTCTBUU BO3MOXKHOCTH COCTaBUTH IMyOIMuHOE 3aBemanue. [Ipu
9TOM, IS TIPU3HAHUS 3aKOHHOCTH 3aBEMIaHUS HEO0OXOIWMO, YTOOBI OHO OBLIO yIOCTOBEPEHO
OyproMHUCTPOM B MMPUCYTCTBUU ABYX CBUAETENEH TNO0 B MPUCYTCTBUH TPEX CBUJETEIECH.

A.B. HazapoBa nomuepkuBaeTr, 4To B OTIUYHE OT TOCYJapCTB KOHTHHEHTAIHHOM MPaBOBOM
CEMbH, «B CTpaHaX aHTJIOCAKCOHCKOW mpaBoBoi cuctembl (Anrnuu, CIIIA, HoBoit 3enanauu,
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Kananpl, ABcTpaniuu, Uuauu v ap.) UCTOPUYECKH YCTAHOBJICHHBIA MPUOPUTET HACIEIOBAHUS TIO
3aBEUIaHUIO MTPEAOIPEAEIIUII UCIIO0JIb30BAaHUE B OCHOBHOM OJIHOT'O BH/JIA 3aBEILIAHUS - COCTABIISIEMOTO
B MUCBMEHHOM ()opMe B IPUCYTCTBUU JIBYX CBUACTEICH, YIOCTOBEPSIOMIUX 3TOT JOKYMEHT CBOMMH
noanucsamMm» [2, c. 27].

Taxxe He0OX0IMMO 3aTPOHYTh AaMEPUKAHCKUH OTIBIT Pa3BUTHS HHCTUTYTA 3aBenianus. Kak u
B Poccun, coctaBnenneM 3aBeliaHus MOKHO U3MEHUTD MOPSAOK HAcleI0BaHus 1Mo 3aKoHy. OIHaKo
B cOOTBETCTBUE ¢ 3akoHOAaTenbcTBOM CIUIA M ero oTnenbHbIX IITATOB 3aBELIAHUE MOXKET UMETh
cpazy Tpu GopMbl: MyOIuUHYI0, ojorpaduueckyo u ycTHyto. Ilpu 3TOM, pazHuIla MEXIy HUMHU
3aKJII0YATCs B TOM, UTO MMyOJMYHOE 3aBELIaHHE COCTABIISETCS TOJIbKO B IPUCYTCTBUU JIBYX MJIU TpEX
cBUjeTelNeH, onorpaduiyeckoe — COOCTBEHHOPYYHO U 0e3 cBHeTeNel, yCTHOe — B IPUCYTCTBUU OT
OJIHOTO JI0 TpeX CBHJETENEH, HO B MCKIIOUUTENbHBIX CIydyasx, HalpuUMep, B IMpPH BOEHHBIX
KOH(MIUKTaX, MOPSKAMH, & PABHO IIPU HACTYTIJICHUH CKOPOTIOCTIKHOM cMepTH [4, ¢.84].

KomniencupoBate mnpoOiemMy coiepaTellbHOM pasHUIbl HHCTUTYTOB 3aBELIaHHs B
pa3JIMYHBIX MPABOBBIX CHUCTEMAXx B MEXAYHApOJHOM YacTHOM INIpaB€ NPU3HAHO IPUHATUE
MEXIYHAPOIHBIX aKTOB, a TAK)Ke JABYCTOPOHHUX COTJamIeHWd. B mensx yHuUUKalUUd TMpaBOBBIX
HOPM, PEryJHpYIONINX HACJIEICTBEHHbIE OTHOIICHHUS, B TOM YHCIIE MPEIbABISIONNX TPEOOBAHUS K
3aBeUIaHNI0, HA MEXIyHApOIHOM ypOBHE ObUIa MpHHATA ['aarckas KOHBEHIMS O KOJUTU3UU 3aKOHOB
5 okTs0ps 1961 r [5]. CormacHo cT. 1 KOHBEHIIMHU, KOJUTM3UOHHOM MPHUBSA3KON MPHU OMpPEACICHUN
JeMCTBUTENFHOCTH 3aBEIIaHNSA, B TOM YHCJIE €r0 (POPMBI, MOTYT SBIISITHCS 3aKOH MECTa COCTABJICHUS
3aBELaHUs; JIMYHBIN 3aKOH I'PayKJaHUHA HA MOMEHT COCTABJIEHUS 3aBELIaHUs WJIN OCIIE €T0 CMEPTH;
3aKOH MeCTa MPOKUBAHUS 3aBELIaTeNs (3aKOH JTOMULIWIINA); 3aKOH MECTa )KUTEIbCTBA I'PaXK1aHUHA
10 BpeMs WM IOCJIe COCTaBJICHHUS 3aBEUIaHMs; 3aKOH MECTOHAXOXKJIEHUS MMYIIECTBAa (TOJILKO B
OTHOILIEHNUU HEABMXKUMOCTH). ClleZI0BaTEIbHO, B CIy4Yae COCTaBICHNUS HHOCTPAHHBIM IPAKIAHUHOM
3aBElIaHUsl HA TEPPUTOPUU COOTBETCTBYIOLIETO I'OCYAAapCTBa, MPUCOEAMHSBIIEIOCS K yKa3aHHOU
KOHBEHIIUH, MOKET OBITh MCIIOJIB30BAH YKa3aHHBIN MEXTyHAPOIHBIN IPABOBOM aKT.

Takum oOpa3om, B 3aBeplIeHHE HMCCIEIOBaHUS OCOOCHHOCTEH COCTaBJICHUS 3aBelllaHUs B
pa3IMYHBIX CHUCTEMaX IpaBa, MOXKHO CJelaTh BBIBOJ O TOM, 4YTO B OOJIBIIMHCTBE U3
MPOaHATM3UPOBAHHBIX TOCYAApCTB OOJBIIOE 3HAYEHUE MPUIAETCS HWMEHHO TEeM 3aBElIaHHEM,
JNEUCTBUTENBHOCTh KOTOPBIX MOKET OBITh TMOJTBEPKACHA TOCYJAapCTBEHHBIMH OpraHaMH WIIH
JOJKHOCTHBIMU JIMIIAMU, @ PaBHO CBUJAETENSIMHU, TO €CTh MyOJMUYHBIX 3aBellaHuil. B oTnuyne ot
Poccuiickoit ®eneparyn, B psne 3apyOeKHBIX T'OCYNAapCTB NMPHU3HAIOTCA IOPUIMYECKasi CUJIa HE
yJIOCTOBEPEHHBIX 3aBELIaHUI WM 3aBElaHUi B YCTHOUM ¢dopMme, OJJHAKO M Takas MPaKTHKa UMEeT
MPAKTUYECKHU UCKIIOYUTEIHLHOE PUMEHEHHE.
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