PA3JIEJI: Hayku 06 oOmiecTse
Hampasnenue: FOpuanueckue HayKu

Ilérkuna [Hoamna CepreeBHa,
OI'AOY BO «benropoackuii rocy1apCTBEHHbIM HAITMOHATIBHBIN
UCCIIEA0BATENIbCKUN YHUBEpPCUTET», Poccus, benropon

Hay4nsIii pyKOBOIHTEB:
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OCOBEHHOCTHU MHCTHUTYTOB I'PYIIIIOBOI'O
HNCKA B APBUTPA’)KHOM ITPOLECCE

AHHoTanusi: lVccrnenoBaHue HampaBlI€HO Ha PacCMOTPEHUE BOIPOCOB, CBSA3AHHBIX C
O0COOCHHOCTSIMU MHCTHTYTOB TPYIIIOBOTO MCKa B apOUTPaKHOM CyAONpPOU3BOACTBe Poccuiickoit
Oepepannn. ABTOpaMu J1aeTcs o0IIas XapakTEPUCTHKA YKa3aHHBIX MHCTUTYTA C OMOPON Ha HOPMBI
ApOUTpaKHOTO MpoIecCyanbHOro Koaekca Poccuiickoit @eneparn. OCHOBHOM aKIICHT JesiaeTcs Ha
BBISIBJICHHH ITPOOJIEMHBIX BOIPOCOB HOPMATHBHO-TIPABOBOTO PETYIMPOBAHUS TPYIIIOBOTO MCKA B
apOUTpa)KHOM IIpolLiecce.

KiroueBble cjioBa: apOUTpaKHBIN Mpoiiece, apOUTPaKHOE CYIOTPON3BOICTBO, TPYIIIIOBOM
WCK, TpyTIa JIHII, 3alllMTa MPaB U 3aKOHHBIX HHTEPECOB.

C TeueHueM BpeMEHHU apOMTpa)KHBIH IPOLIECC HA MOCTOSHHON OCHOBE YCIOXHSETCS IO
BIMSIHUEM DPAa3JIMYHBIX OOCTOSTENHCTB, YTO NPUBOAUT K HEOOXOJUMOCTH MOAECPHHU3AINU
3aKOHOJATEIbHBIX aKTOB. B COBpPEMEHHOCTH B Ka4e€CTBE OIHOI0 U3 HanOoJjiee aKTyalbHbIX BOIIPOCOB
apOUTPaKHOTO TPOIECCYalbHOIO IIpaBa CIIEAYEeT paccMaTpuBaTh IIPAaBOBOE PETYJIMPOBAHUE
IpyNIIOBOrO MCKa, KOTOPOE HAXOAUTCS Ha I0CTaTOYHO HU3KOM YPOBHE, UTO HAMPSIMYIO CKa3bIBAE€TCS
Ha MPaKTHYECKON APPEKTUBHOCTH JAHHOTO UHCTHUTYTA.

Kak TakoBoe MOHATHE «TPYIIOBOI UCK» B EHCTBYIOLIEM ApOUTPa)kHOM MPOLECCYaTbHOM
kozaekce Poccuiickoit @enepanuu ot 24 ntons 2002 roga Ne 95-O3 He HaXOAUT CBOETO 3aKPEIUICHHUS.
Hecmotps Ha 3TO, B JOKYMEHTE MOXXHO OOHApY>KUTh OTAEIbHYIO IJaBy 28.2, UMEHyEeMYIO
«PaccMmoTpeHue Aen o 3aluTe MpaB U 3aKOHHBIX MHTEPECOB rpyIIbl JIUi. Tak, crates 225.10 AIIK
P® npsamo onpenenser: «I'paXkaaHuH WIKM OpraHU3alus BIIpaBe 0OpaTUTHCS B apOUTPAXKHBIN CY]l B
3alUTY [IpaB U 3aKOHHBIX NHTEPECOB IPyNIbI JIUL» 1.

Taxoe oOpallieHre BO3MOXKHO OCYIIECTBUTh Ha MPAKTUKE TOJIBKO MPH YCIOBUH, €CIH OyayT
UMETh MECTO CIIEIYIOIIME YCIOBMS, Ka)XJ0€ W3 KOTOPBIX HAaxXOJUT CBOE HEMOCPEICTBEHHOE
3aKkperieHue B paHee ynoMsiHytot Hopme AIIK P®D:

1) oTBeTUHK, K KOTOPOMY HPEIABIBISIOTCS TPEOOBAHUS, TOJKEH OBITH OOLIMM /ISl KaXI0TO
13 4JICHOB I'PYIIIBI B OTAEIBHOCTH;

2) B KaueCTBe MpeMeTa CIIopa pacCMaTPUBAIOTCS OOIIHE TPaBa U HHTEPECHI YWICHOB TPYIIIIHI,
a paBHO OJTHOPOJIHBIE, TO €CTh OJIN3KHE MO IPABOBOW NPUPOJAE U COAEPIKAHUIO;

3) 00s3aHHOCTH OTBETYMKA, a TAK)Xe IMpaBa WICHOB TPYIIIBI, JOJDKHBI OCHOBBIBATHCS HA
CXOXKUX IOPUINYECKHUX (PaKTax;

4) KaXIplii U3 YWIEHOB T'PYIIIBLI BHIPA3HJI CBOKO BOJIIO HA MCIIOJIB30BAHHE OJHOTO M TOTO K€
crioco0a 3aluThl paB, KOTOPBIN MPSAMO MPETYCMOTPEH aKTaMH JEHCTBYIOIIEr0 3aKOHOAATEIbCTRA.

[IpumeuaTenbHO, YTO HECMOTpPS Ha HaJW4YMe OTIMYMNA B XapakTepe M CYIIHOCTH
apOMTPa)XHOTO M TPaKIAHCKOTO CYJONPOU3BOACTB, HOPMBI, DPETYJIUPYIOIIUME MpPaBO MOJadu

1 ApGutpaxknblii mpomeccyanbHbli kogeke Poccmiickoit ®emepannm ot 24 mioas 2002 r. Ne 95-D3 (pex. ot
01.04.2025) // Cobpanne 3akonomarenscTBa PD. 2002. No 30. Cr. 3012.
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TPYIIOBOTO UCKa, a0COIOTHO aHAIOTUYHBI, YTO HAMIPSAMYIO MOITBEPIKIACTCS aHAIU30M MTOJIOKCHHIA,
3aKperyIeHHbIX B ctaThe 244.20 ['paxknanckoro npoueccyanbHoro kogekca Poccuniickoit ®denepauun
oT 14 Hoa0ps 2002 roma Ne 138-®31, koropas, kak u ctaths 225.10 AIIK P®, Obina BBEAEHA B
MOMEHT BCTYIUICHHS B 3aKOHHYI0 cuiny ®DenepanbHoro 3akoHa oT 19 utonsa 2009 r. Ne 205-03 «O
BHECEHWU U3MEHEHUH B OTAENbHBIE 3aKOHOJAaTelbHble akThl Poccuiickoit denepanum»?2.
O6o03HaueHHbIN (DaKT TaKXKE CBUAETEIHCTBYET O TOM, YTO MHCTUTYT T'PYIIOBOTO MCKA SIBISETCS
CPaBHUTEIHLHO HOBBIM SIBIICHHEM JJISl POCCUHCKOTO CyIe€OHOTO MPOoIecca B IPUHIIHIIE.

HenponomxurenpHplid CPOK CyIIECTBOBAHUS MHCTUTYTa TIPYIIIOBOIO HCKA, B KaKOW-TO
CTeneH!, OOYCJIOBJIMBAET BO3HMKHOBEHHWE HEKOTOPBIX MPaBOBBIX mpoOsiem. Omna u3 Hamboee
OYEBHIHBIX MPOOJIEM, KOTOpas cpa3y K€ CTAaHOBHUTCS BBIABIsAeTCS mpu aHanuze HopMm AIIK PO —
OTCYTCTBHE 3aKOHOJATENILHOrO omnpeneneHus rpynmnosoro ucka. K.A. Cepena, ykassiBaromas Ha
aHaJIOTHYHYIO MPOo0JieMy B CBOEM HCCIIEIOBAaHUM, IIPEJIaraeT cieaylolee onpenenenue: «Tak, noan
IPYNIIOBBIM MCKOM MOKHO TOHHUMATh OOpalieHue B apOUTPa)KHBIH CyJI OJHOTO MJIM HECKOJIBKHX
HCTIOB OT CBOETO JIULIA U, B TO K€ BPEMsI, OT UMEHHU T'PYIIIIbI JIUIL 17151 3allUThl CBOUX HUHTEPECOB U
MHTEPECOB BCEX YYACTHUKOB IPYIIIBI B paMKaX OJHOTO CyJIEOHOTO Mporieccan3.

B 1menoM, MOXHO coOrjacuTbcs MpHU3HAKAMU TPYMIOBOTO KCKAa, KOTOPHIE BBIICIEHBI B
onpeaenenuu K.A. Cepenpl. OnHako, Kak HaM IIPEICTaBIISAETCS, CaMy TPAaKTOBKY pacCMaTpHUBAaEMOI0
TEPMUHA MOXKHO H3JI0XHTh B Oojiee JakOoHMYHOW ¢(opme. Tak, MOX TPYIIOBBIM HCKOM B
apOMTpa)kHOM TIpollecce MpeularaéM MOHMMAaTh — HMCKOBOE 3asBJICHHE, KOTOpPOE MOJaeTcs B
apOUTPaXKHBIM CyJ| C LENbI0 3alIUThl MPaB M 3aKOHHBIX HMHTEPECOB TIPYIIIbI JIUL OAHUM WU
HECKOJIbKUMH €€ YYaCTHHKaMH, B KauyecTBE KOTOPBIX MOTYT BBICTyHaTh (U3HUECKHE WU
opuanueckue nuna. llpeacraBieHHoe orpeneseHHe YCTpaHSEeT HEHY)KHOE yKa3aHHUE Ha TO, 4YTO
3asBUTENIb OJHOBPEMEHHO MpECieNyeT LENbI0 3alIMTy COOCTBEHHBIX HMHTEPECOB M HHTEPECOB
TPYIIIIBI JUII, TAK KaK JaHHBIA (JaKT CTAHOBUTCSI OUEBUIHOM HCXO/IS U3 TOTO, YTO YKa3aHHBIN CyOBbEeKT
BBICTYIIAET B KAUE€CTBE HEMOCPEACTBEHHOI'O YUYAaCTHUKA TAKOW IPYIIIBL.

K.P. ®pymkuH nopoOHO paccMaTpuBaeT ellle oJIHy mpolieMy, KoTopas yxe o0yiajaeT He
TEOPETUYECKHUM, a IPAKTHYECKUM XapakTepoM. Tak, Mo MHEHHIO aBTOpa, periaMeHTHPOBAaHHBIN Ha
ypoBHe AITK P® nopsiiok co3gaeT mupoKrue BO3MOKHOCTH JJIS 3JI0YTIOTPEOICHUN CBOMMU IPpaBaMH
CO CTOPOHBI JIHII, (PaKTUUECKH BBICTYMAIOLINX B Jelie B KauecTBe HcTHA. [laHHOE 00CTOsATENHCTBO
00yCIIOBIEHO TE€M, 4YTO 3aKOHOAATEIbHO MPAKTUYECKU HE IPEAYCMOTPEHO OIPaHUYUTEIBHBIX
WHCTPYMEHTOB, KOTOPBHIE MOTJIM Obl IPUMEHSTh HA MPAKTUKE MHBIC YJIEHBI TPYIIIBI JIUI IJIs TOTO,
YTOOBI HE IOIYCTUTH 3JI0YNOTPEOIECHNUS MPaBaMU CO CTOPOHBI UCTIIa4.

Cornmacumcst ¢ MHeHueM K.P. ®@pymkuHa. JIeHCTBUTENBHO, MPEICTABISAETCS, YTO HMCTEL]
JIOJKEH BBICTYTMATh B POJIM OpraHU3aTopa M MHHUIIMATOPA MPOU3BOJICTBA IO AENy B apOUTPaKHOM
Cyle, TOorJa KaK WHBIX YIGHOB TPYNIbl JHUI[ HEOOXOIUMO HAAETUTh JOMOJHUTEIHHBIMU
MIPOLIECCYAIbHBIMU ITpaBaMH, KOTOPbIE MOTJIU ObI 03BOJIUTH UM OTPAaHUUUTH JAEATEIbHOCTh UCTIIOB,
CBSI3aHHYIO C 3aIMTOMN MX IPaB U 3aKOHHBIX HHTEPECOB.

K.C. Kys3una paccmartpuBaeT 0003HAUCHHYIO BBINIC MPOOJIEMBI C HECKOJHKO HWHOU
MepCcreKTuBbl. Tak, aBTOp OTMeYaeT, YTO OTCYTCTBHE OTPAHUYUTENbHBIX HHCTPYMEHTOB B

! I'paxmanckuii npoueccyanbblii kojgekce Poccuiickoit ®enepaumnn ot 14 nos6ps 2002 r. Ne 138-®3 (pex. ot
01.04.2025) // Cobpanue 3akononatensctBa PO. 2002. Ne 46. Cr. 4532.

2 ®epepanbHbii 3ak0oH 0T 19 mrons 2009 1. Ne 205-®3 (pen. ot 29.06.2015) «O BHeceHMM M3MEHEHWH B
OTZEJbHBIE 3aKOHOJaTeNbHble akThl Poccuiickoit @enepaunn» // CoOpanue 3akoHonarenscTBa PD. 2009. Ne 29. Cr.
3642.

3 Cepena K.A. ITpoGneMbl rpyHIIOBbIX HCKOB B apourpaxHoM npouecce / Cuneprus Hayk. 2019. Ne 32. C. 942,

* Opymkun K.P. OcHOBHBEIE HPOGIEMBI aTpOOALMY HHCTATYTA FPYIIIOBOTO MCKA B POCCHICKOM apOHTPaKHOM
1 TpakganckoM mporiecce // FOctumms. 2023. Ne 1. C. 102.
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COBOKYITHOCTH C HEBO3MOXKHOCTBIO 3asBIICHHsI TOBTOPHOTO MCKa, KaK Je-Iope, Tak u Je-(hakTo
MPUBOJAT K TOMY, YTO B paMKaxX TpPYIIOBOr0 MCKa 3al[UIIAIOTCS MpaBa U 00ECIEeUUBAIOTCS
WHTEPECHl OOJIBIINHCTBA, HO UTHOPUPYETCS MHCHUE MCHBITMHCTBA L.

Takum o00pa3oM, MOXXHO TMOABECTH HUTOT, YTO JUIsI COBEPIICHCTBOBAHMS MHCTUTYTa
IPYTIIOBOrO UCKA B apOUTPaKHOM Ipoliecce He0OXOANMO:

- 3aKpENUTh MOHITUE TPYIIOBOT0 McKa Ha ypoBHE cTtathk 225.10 AIIK PO;

- ONPEAENUTh MPABO YYACTHUKOB T'PYIIIHI JIMI] HA aKTUBHOE Y4YacTHE B Cy/IeOHOM mporiecce,
MPUHSITHE PellleHui B 001acTy BEIOOPA MPEICTaBUTEINS, 3aKIFOUEHUS MUPOBOT'O COTJIAIICHUS;

- OIPEJICTUTh BO3MOKHOCTh TI0JJa4H ITOBTOPHOTO MCKA B CUTYAIIMH, €CJIH OB BBISBICH (aKT
37I0YTNIOTpeOIIeHUs TPOLECCYaTbHBIMU IIPABAMH CO CTOPOHBI UCTHA-TIPEACTABUTEIIS.
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