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BaimnypoBa AHacTtacus AHApeeBHA, KYypCaHT,
OKOVY BO Ilepmckuit uactutyt ®CUH Poccun
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npodeccop kadenpsl rpaxkaaHCKO-IIPABOBLIX JUCIUILINH,
KaHAUIaT FOPUINYECKUX HAYK, JOLECHT,

®OKOY BO Ilepmckuit uactutytr ®CHUH Poccun

T'PAKJIAHCKOE INPABO B CUCTEME POCCUMCKOI'O ITIPABA

AHHOTaI[I/Iﬂ. B crathe AHAJIM3UPYCTCA MCECTO MW POJib TI'paXXIaHCKOI'o0 IIpaBa, €ro
BSaHMOHeﬁCTBHC C KOHCTUTYUHOHHBIM, A AMUHUCTPATUBHBIM, TPYAOBBIM W HAJIOT'OBBIM IIPABOM.
KroueBble ciioBa: Fpa)KI[aHCKOC IIpaBoO, HAJIOT'OBOEC IIPaBO, KUIJIIMIIHOE IIPaBo.

['paxnanckoe mpaBo 3aHUMAeT B CUCTEME POCCHHMCKOIO IIpaBa MeECTO, KOTOpOE
MIPEJOIPEICIIEHO TEM, YTO OHO PETYJIMPYET OTHOLIEHHS PaBHBIX U CAMOCTOSATENIbHBIX CyObEeKTOB. B
OTJIMYME OT OTpaciiel, MOCTPOCHHBIX HA BJIACTU U MOJAYMHEHHUH, TPa’KJaHCKOE MPaBO UCXOIUT U3
TOr'0, YTO CTOPOHBI CaMU OIPEIEISIIOT YCIOBUS CBOEro B3aumoaeicTBus. Crarbsa 2 I'paxnaHckoro
kogekca P® (manee — ['K P®) mpsamo yka3piBaeT Ha pPaBEHCTBO YYAaCTHUKOB Kak Ha
OCHOBOIIOJIArAIONIMKA MPU3HAK I'PaXKAAHCKO-TIpaBoBbIX oTHoueHui [1]. 'ocynapcTBo B 310i cdhepe
HE yIpaBiSeT M HE KOMaHIYyeT, a JIMIIb YCTaHaBJIMBAET MpaBUia WUIPbl U OOECHEUMBAET HX
coburoieHre uepe3 cya. IMEHHO AMCIO3UTHBHOCTh — BO3MOXHOCTH BbIOOpa MOBEACHUS B paMKax
3aKOHA — JIeaeT IPa)/J1aHCKOe IPaBO YHUBEPCAIbHBIM PETYJISITOPOM UMYIIECTBEHHOTO 000pOTa.

Jlpyrue  oTpaciM  YacTHOIO MpaBa HE  MOTYT  CYyIIECTBOBaTh  0e3  OMOpbI
Ha TPaXKIAHCKO-TIPaBOBbIe KOHCTpyKuuH. CemelHbld Kojaekc P® B crarbe 4 mnpeanuchiBaeT
MIPUMEHSTh HOPMBI TPaKIaHCKOI'O MpaBa K UMYIIECTBEHHBIM OTHOIIEHUSAM CYIIPYT'OB, €CJIM OHU HE
YPETYyJIUPOBaHBl CEMEHHBIM 3aKOHOJATENhCTBOM [6]. Kumumiaeiii kogexkc P® oOpamaercs
IpaXXJJTaHCKOMY TIpaBy TPHU ONPEENCHUH MPAaBOBOIO PEXUMA KHUJIBIX IMOMELICHUH Kak 00BEKTOB
HeBIKUMOCTH [3]. 3eMenbHbli kKogeke PO onepupyer kaTeropusiMu mpaBa COOCTBEHHOCTH U HHBIX
BEIIHBIX MPaB, KOTOPbI€ packpbiBatoTcsa MMeHHO B 'K P® [4]. TpyaoBoe mpaBo, HECMOTpsI Ha CBOIO
cnenu(uKy, 3aUMCTBYET M3 T'PaXXIAHCKOTO TpaBa KOHCTPYKIIMH MAaTEpUAIbHOW OTBETCTBEHHOCTH
paboTHUKOB mepen paboTtomarteneM. Takum 00pa3zoMm, IpakAaHCKOE MpPaBO 3aAa€T MOHATUHHBIN
anmapar JJis BceX CIy4aeB, Korja peub UIET 00 UMYyLIeCTBE, 0043aTeNbCTBAX UIIH JIOTOBOPAX.

C myGIUYHBIMU OTPACTISIMU IPAXKAAHCKOE MPABO PA3TPaHUUMUBAETCS MPEXKIE BCETO IO METOY
perynupoBaHusi. KOHCTUTYIIMOHHOE IpaBO MPOBO3IJAIIAET IMPABO YACTHOM COOCTBEHHOCTH, HO
KOHKpETHBIE CIIOCOOBI MPUOOPETEHHS U OTUYKIEHUS UMYIIECTBA OMPEIEISIOTCS yKe TPaXk1aHCKUM
3aKOHOAATEIbCTBOM. AJIMMHHUCTPATUBHOE MPABO YCTAHABIMBAET OTBETCTBEHHOCTh 32 HE3aKOHHOE
MpEANPUHUMATENBCTBO, OJIHAKO CaMO MOHATHE MPEANPUHUMATENIBCKON JEATEIbHOCTH COAEPKUTCS
B nyHkTte 1 crateu 2 I'K PO [1]. HanoroBoe npaBo MCHob3yeT rpa’kJaHCKO-IIPaBOBbIE KaTErOpUn
CHEJIKM W MMYyNIECTBA JUIsl pacy€ra HajIOroB, HO HE MOXKET IMPOM3BOJBHO NEPEOINPEACIATh HX
coJiepsKaHue. YTOJIOBHOE MPAaBO OXPAHSIET UyKO€ MMYILECTBO OT MPECTYIHBIX MOCITaTeNbCTB, HO
JUISL YCTAaHOBJIEHUSI NMPUHAJUICKHOCTH MMYIIECTBA M pa3Mepa MPUUYUHEHHOTO Bpeaa HEOOXOIMMO
00paTUThCA K IPa’KIaHCKO-IIPaBOBBIM HOpMaM O COOCTBEHHOCTH U 0053aTEIbCTBAX.

Pasrpannuenue rpaxJaHCKOro MpaBa cO CMEXHBIMU OTPACISMU MOPOKIAET MPAKTUUECKUE
poOJIeMBbl, 0COOEHHO Ha CTHIKE C TPYAOBBIM NpaBoM. CTOPOHBI HEPEAKO 3aKIIOYAIOT JOTOBOP
Ipa)XIaHCKO-TIPABOBOT0 Xapakrepa, (pakTHUecKu uMesi B BUAY TPYIOBbIE OTHOILICHUS. BepXoBHBIN
Cyn P® B cBOMX NOCTaHOBJICHUSX DPa3bsCHIET, UYTO pPEILAIOIIEe 3HAUYEHUE HMMEET HE Ha3BaHUE
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JIOTOBOPA, a €ro peajbHOE COJEp:KaHWE: IIOJAYMHEHHE IpaBHJIaM BHYTPEHHEIO pacIopsiKa,
PEryJIIpHOCTb OIUIaThl, IPEIOCTABIECHNE OTITYCKOB U COLMANIbHBIX TapanTui [S]. Ilpu Hanuuum 3tux
MPU3HAKOB JOTOBOP TOMJICKHUT TNEpeKBaTU(UKAIMKA B TPYHOBOH. J[pyroi CIOXKHBIM y4acTOK —
COOTHONIEHUE TPakIaHCKOr0 U MPEeANPUHUMATENBLCKOrO MpaBa. Poccus, B oTiinune ot OpaHiuu u
['epmanum, HE UMEET OTAEIBLHOTO TOProBOro Kozaekca. IlpeanpuHuMaTebckue HOpMbl BKIFOYEHBI
HenocpeactBeHHO B ['K P®, uro uckmouaeT KOHKYPEHLHMIO MeX1y OOIIMM M CleHUalIbHBIM
3aKOHOJIaTEIbCTBOM.

Hepapxusi MCTOYHHMKOB Tpa)<[aHCKOT0 IpaBa BbICTpOeHa TakuM obOpazom, uto 'K P®
3aHMMaeT B HeW Beicuryto cryneHb. [IyHkT 2 crateu 3 'K P® ycranasiauBaer, uro jnto0ble Apyrue
(benepanbHble 3aKOHBI, COAEPIKAIME HOPMBI I'PAXKJTAHCKOIO MIPpaBa, HE MOTYT €My NPOTUBOPEUUTH
[2]. Eciiu Bo3HUKaeT mpoTuBopeure Mexay oomumu npasuiamu 'K PO u KoHKpeTHBIMU 3aKOHAMU
(Hampumep, o OaHKPOTCTBE WM MpaBax morpedureneit), To mericteyer 'K P®. Xors B Hamei
MIPpaBOBOM CHUCTEME pEelIeHUs CYJOB O(DHUIMAIBLHO HE CYMTAIOTCS 3aKOHOM, IIOCTAHOBJICHUS
BepxoBuoro Cyna P® Ha npaktrke o0s3aTeNbHBI JUIsI BCEX HIKECTOSIIMX CyaA0B. OHH MOMOTArOT
pasperaTh CUTyallluK, KOI'1a 3aKOH He 1aeT YETKOro 0TBeTa. HayuHble ncciie10BaHus IOpUCTOB TOXKE
Ba)KHBI: OHHM IIOMOTAIOT JIy4llle [IOHUMATh 3aKOHbI U MPEUIaratoT, KaK UX MOKHO YJIyUILIUTb.

I'paxxnanckoe mpaBo B Poccum HaxoOuTCs B COCTOSSHUM HENPEPBIBHOW JBOJIIOLUU.
Huterparmus B 'K PO takux nHHOBaIMi, KaKk nu(poBbIie mpaBa, CMapT-KOHTPAKTHI M KPUTITOBATIOTHI,
CBUJETEIBCTBYET O €ro I'MOKOCTH IEpE] JIMLOM TEXHOJIOrMueckoro mnporpecca. OIHOBPEMEHHO
MIPOUCXOJUT YCWICHHE BIMSHHS IMyOJUYHO-TIPABOBBIX HAyall: pacTeT YHUCIO MpPEeAIUCaHUH,
HaIpaBJICHHBIX Ha 3aIIUTY OoJiee cabbIX CTOPOH B JOTOBOPHBIX OTHOLIICHHSX, 4 TAK)KE Y CUITHBAIOTCS
orpaHuyeHusi B cdepe aHTUMOHOIOIBHOTO M BaJIOTHOTO peryjaupoBaHusi. TeM He MeHee, 3TU
W3MEHEHHs HE 3aTparuBaioT (yHIAMEHTAIbHBI METOJl I'PakKIaHCKO-TIPABOBOTO PETYJIMPOBAHHSL.
JIMCNIO3UTUBHOCTh  OCTAa€TCA €ro ONPENESAIOIIMM [PU3HAKOM, a HMIIEPAaTUBHBIE HOPMBI
paccMaTpuBarOTCA Kak OTKJIOHEHUs OT obOmiero npasuia. ['paxaanckuil kogexc PO mpogomxaer
BBITMOJHATH POJb (yHIaMEHTAIbHOTO MPABOBOTO aKTa JUIS BCEX MMYIIECTBEHHBIX OTHOIIECHUUN Ha
tepputopun Poccun.
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