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«IPE3YMIIIUA COTJIACHUSA» HA U3BATHUE
OPI'AHOB U TKAHEM YEJIOBEKA IIOCJIE ET'O CMEPTH
B 3AKOHOJATEJIBCTBE PECIIYBJIMKHU BEJIAPYCb
THE "PRESUMPTION OF CONSENT" TO THE REMOVAL
OF HUMAN ORGANS AND TISSUES AFTER HIS DEATH
IN THE LEGISLATION OF THE REPUBLIC OF BELARUS

AHHOTanus: B cTaThe paccMaTpuBaeTcs MOHATUE U COACPKAHUE IIPE3YMIILIUU COTIACHSD)
Ha U3bATHUC OPTraHOB U TKaHel 4ejIoBeKa II0CIIe €ro CMCPTH, IMOPAAOK OCYIICCTBIICHUS IIPOUCAYPbI
TpaHCIUIaHTalluX, IIPpaBO I'paXaaH Ha BBIPAXKCHUC HCCOTJIaCUs Ha 32160p OpraHoB U TKaHefI, a TaxKxKe
KOHCTUTYHHUOHHOC PAa3BUTHUC OTACIIBHBIX CTPAH, 3allIUIIIAEMOC ((Hpe3y'Ml'II_II/IeI71 HEcorj1acus».

Abstract: The article examines the concept and content of the "presumption of consent™ to the
removal of human organs and tissues after death, the procedure for carrying out the transplantation
procedure, the right of citizens to express disagreement on the removal of organs and tissues, as well as
the constitutional development of individual countries, protected by the "presumption of disagreement".

Kuarwuessblie cioBa: [Ipe3ymnuus corinacusi Ha U3bSTUE OPraHOB, TPAHCIUIAHTALUS, JOHOP,
I/IH(I)OpMI/IPOBaHHOG ,Z[O6p0BOJ'H:HO€ coryiacue, Mpe3yMIIIUA HECOIJIACUA Ha U3BATHC OPIraHOB.

Keywords: Presumption of consent to organ removal, transplantation, donor, informed
voluntary consent, presumption of disagreement to organ removal.

B coBpemeHHbII TIepHosl OAHUM W3 TPUHIMIOB IPU PEIICHHH BOIPOCa O TPAHCIUIAHTAIUU
OpraHoB U TKaHEH, KOTOPbIMU PYKOBOZICTBYIOTCSI MHOTHE FOCY/IAPCTBA, SIBISETCS «IPE3YMITLIHS COTTIacHs
Ha U3bATHE OPraHOB yMepIlero yenoBeka». OHa MpeArosaraeT U3bsITHE OpPraHa W3 Tella YMEpILEro B
CITy4ae, €CJIM OH IPH KU3HU HE BBIPA3WJI BO3paKEHHE B TIOPSAAKE, YCTAHOBJIEHHOM 3aKOHO/IATENBCTBOM.

B Pecniy6nuke benapych 3akoHOIaTeNbHO 3aKperieHa faHHas mpe3yMius. Takol mo3uIuu
rocyJIapCcTBO cTaio npuaepxkuBarbest B 2008 roay, koraa ObUIM BHECEHBI H3MEHEHHUSI U IOTIOJTHEHUS
B 3akoH PecnyOnuku bemapycs «O TpaHCIUIaHTAallMU OPraHOB U TKAHEH yemoBeka» (majgee — 3aKoH)
[2]. Takum 0Opa3zom, Bce COBEPIICHHOIETHHE TPaXIaHe B TOCYIAPCTBE «I10 YMOIYAHHIO» COTIIACHBI
Ha TO, YTO MOCIIE UX CMEPTH JO0bIe WX OpPraHbl MOTYT OBITh MU3BATHI ISl TpaHCIUaHTanuu. Ho B
cootBeTcTBUU € 4.l cT.10 3akoHa rpakgaHe MMEIOT MPAaBO Ha BBIPAXKEHUE Hecorjacus Ha 3a00p
OPraHoB JUTS TPAHCIUTAHTAIIUH MTOCIIe cMepTH [2].

HecoMHeHHO, MaHHBIN NpUHIMI MMeeT npeumyniectBa. OH MO3BOJSIET CHU3UTH YpPOBEHD
CMEpPTHOCTH, TapaHTUPOBATH COOJIIOJICHHE MpaBa IPakJIaH Ha OXpPaHy 30pPOBbs, CIEOBATH TAKOMY
MIPUHLMIY TpaBa, Kak T'yMaHHOCTh, OTHOCUTh PecmyOnuky benapych k rocynapcTBam ¢ pa3BUTOM
OpraHHOM TpaHCIUIaHTOJOTHEN. J[aHHas Mpe3yMIMIUs rapaHTUPYET COOITI0IEHIE IPUHIIUIIA PABEHCTBA.
Bce rpaxnaHe He3aBUCMMO OT COLMAIBHOTO M MaTEpUAIIBHOTO IOJIOKEHUS MMEIOT JOCTYI K
TpaHciuianTanuu. K coxkaneHuto, Hu OJHO TOCYIapCTBO B MUPE HE MOXKET MOJHOCTHIO yIOBIETBOPUTD
MOTPEOHOCTH 10 KOJIMUYECTBY JOHOPCKOrO mMarepuaina. M Ha ceromHAIIHNIN IeHb CIIPOC B OpraHax H
TKaHeil pacteT. B cBs3M ¢ 3TUM BOIPOC, CBA3aHHBIN C TPAHCIUIAHTAIUEH, SIBIISETCS aKTyaJIbHBIM.

[Ipe3ymnims cornacust UMeeT onpeaeneHnble HenoctaTku. [Ipodnemaruka, mo maenuto /1. B.
JleBuyKa, 3aKIIFOYAETCSl B «IIPOTUBOPEYUU MOPAIBHBIM M STHYECKUM HOPMaM; YIIEMIICHUU MpaB
JIOHOPOB Ha (PU3NYECKYIO0 HEMPUKOCHOBEHHOCTh; CTOJKHOBEHUH 3aWHTEPECOBAHHOCTH PELUITUCHTA
Y Bpava-TPaHCIJIAHTOJIOra B MOMyYEeHUH JOHOPCKOTO OpraHa U BOJIIO IOHOpa BCTYMAaTh B MOAOOHOE
B3auMooTHoIIeHue» [1, c. 89]. A riaBHas mpaBoBas mpoOiiemMa, CBI3aHHas C MPE3YMITIUEH corIacus,
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coryacHo noaxony B. . KonotaeBoif, «COCTOUT B OTCTYIJICHUH B MOAOOHBIX CIy4yasiX OT MPUHLIKIIA
MH(OPMHUPOBAHHOTO JOOPOBOJIBHOIO COIJIaCHs Ha MEIUIIMHCKOE BMEIIATENbCTBO M OTKa3 OT
MEIUIMHCKOr0 BMematenbctBay [4, c. 102]. Beipa3uM cBOO MPUBEPIKEHHOCTh TAKOMY MOJXOAY, TAK
KaK JaHHBIM NPUHLIMII HE TIO3BOJISIET UCKIIIOYUTH 3JI0yNOTPEOIEeHUE MOJI0KEHNEM, KOPPYIIIMOHHBIE
JNEUCTBUS IpU  TpaHCIUIAHTAlMM OpraHoB. Takke MHMHYCOM SBJIIETCA HENOCTATOYHAs
OCBEJIOMJICHHOCTb HAcEJIEHUSI C IpPEe3yMIILUEH, OTCYTCTBYET IPOCBETUTENIbCKAsl paboTa ¢ LENbio
MOy IAPU3ALMK HJIEH TOCMEPTHOTO TOHOpCTBa. K TOMy ke Ji1s1 BEpyIOIUX U PENUTMO3HBIX JIF0AEH
MIPEe3yMIILHMSL CoTyIacus SIBJsieTcsl HeponycTuMoil. B cootBeTcTBHM ¢ TekcToM OCHOB COLIMATIBLHOM
koHuenuuu Pycckoit [IpaBociiaBHOM LIEpKBU UCIIOIb30BAaHUE OPTaHOB U TKAHEN YMEPILETO SBIISIETCS
HapylUIeHHEM CBOOO/IbI YEJIOBEKA.

CoBpeMEHHOE KOHCTUTYLIMOHHOE DETYJIMPOBAHUE OTHENBHBIX CTPaH TaKXe 3allUIIAeT
MIPE3yMIILMS HECOTJIacHs Ha W3bATHE OPraHoB U TKaHEH mociie cMepTu. OHa JEHCTBYET B TaKuX
crpanax, kak CHIA, Kanana, Eruner, ['epmanus, ®panuusa u Uranusa. Tem cambiM rocyaapcTsa
NpuAep)KUBarOTCA Jleknapanuy O TPaHCIIAHTAMK YEJIOBEYECKUX OpraHOB, IPUHATON BceMupHO
MequIuHCKoW accouumanueil B 1987 rony, u Konsenuueinn Coera EBponbl 0 mpaBax 4esloBEKa U
ouomeuiuae 1997 rona. OHU NOTYEPKUBAIOT 00S3aTENBHOCTh MOJy4YeHUs MH(GOPMUPOBAHHOTO
JOOpPOBOJIBHOIO COTJacus JOHOpa M PELUNMEHTa. 3ampeliaercs U3bsATHE JI0ObIX OPraHoB WU
TKaHEH y 4eloBeKa, He CIMOCOOHOro JaTh corjacue. Hampumep, B COOTBETCTBUHU CO cTaTheil 61
Konctutynun Erunta «IloxepTBoBaHME TKaHEH M OpPraHoOB — 3TO Aap KU3HMU. Kaxnplil yesoBek
HMMEET MpaBo IMOKEPTBOBATh OpraHbl CBOETO Tejla MPH KU3HU WJIM MOCJIE CMEPTH Ha OCHOBAHHUHU
JTOKYMEHTAJbHO TIOATBEPXKICHHOTO coriacus wiu 3aBemanus» [3]. [lpunmmn npesymmuun
HecorjacHsl NpeanoiaraeT Onpe/eIeHHOe JOKYMEHTAlIbHOE IMOATBEP:KIECHUE corjlacusi Ha 3a0op
opratos. [IppMepoM Takoro TOKyMeHTa SBJISIOTCS «KapTOYKHU JOHOPay, nosy4yaeMslie B CHIA temu,
KTO BBICKa3bIBa€T CBOE COIJIACHUE HA JIOHOPCTBO.

Kak 6buto oTMmeueHo Beile, B PecryOnmuke benmapych ycTaHOBiEHa Mpe3yMINHUs COIJIACHS,
KoTopasi peryiupyercsi 3akoHom PecnyOmuku benapych «O TpaHCIUIaHTallMM OpPraHOB U TKaHEH
JesoBeKay [2], a Takike MeXTyHapOIHBIMH ITPABOBBIMH aKTaMH, COCTaBJISIOIIMMH IpaBo EBpasuiickoro
sKoHOMHYecKoro coro3za. B utone 2008 r. 3akoH Obu1 gononHeH. CTano mpexycMaTpUBaThCS MIPaBO
IpakJaH Ha BBIPa)KEHHE HECOIVIACUsl HA M3BATHE JOHOPCKOTO MaTepuaia mocie cMepTd. OHO MOMKET
ObITh 3asBJIEHO IMCBMEHHO COBEPIICHHOJETHUMH JICECIIOCOOHBIMH TpaKIaHaMH B  JHOOYIO
OpPraHM3alMI0 3ApaBOOXPAHEHUsS, B YCTAHOBICHHBIE CpPOKM IepefaHo B EOWHBIA  perucrp
TPaHCIUIAHTAllUd M BHECEHO B COOTBETCTBYIOIIYIO 0a3zy JaHHBIX. COOTBETCTBEHHO, €CIM JIMLO IPH
KHU3HU B YCTAHOBJIIEHHOM IIOpSIKE 3asBWJIO O CBOEM HECOIJIaCHH, 3a00p OpraHoB y HEro He
MIPOM3BOJMTCS; TAKXKE HE JOIYCKAeTCS M3BSITUE OPIraHOB, €CIIM B TOCYJApCTBEHHYIO OpraHH3aIHIo
3PaBOOXPAHEHUS «J10 MOMEHTa 3a00pa OpraHoB MPEJICTABICHO 3asBJIEHHE O HECOINIaCHM Ha 3a00p
OpraHOB JIsl TPAHCIUIAHTALIUH, HAITMCAHHOE CYTPYroM (CyIpyroii), a mpu ero (ee) OTCyTCTBHU — OJJTHUM
13 OJIM3KHUX POJICTBEHHUKOB JIM 3aKOHHBIM IIPEICTABUTEIIEM YMEPILETO IOHOpay [2].

Takum 00pa3zom, M3yueHHE CYLIIHOCTH U peaM3allMM MPE3yMIIUN COIJIacus Ha U3bITHE
OpPraHOB M TKaHEll uenoBeka TpeOyeT COBEPLICHCTBOBAHMS, HANpPABJIEHHOI'O Ha MOMYJISPU3ALUIO
WU TOCMEPTHOTO JIOHOPCTBA, HEOOXOJMMOCTH TPOCBETHTEIBCKOW pAaOOTHI C HacCElEHUEM,
peknaMel B chepe TpaHCIUIAHTOJIOTHH, COOTIOIEHUE 3THYECKUX HOPM B IIPOIEcCe TPAHCIIaHTALUH,
pa3BUTHS IPABOBOM 0a3bl B 3TOM 00IacTH.
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