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TexoB Arup UuBapoBuy,
KypcaHT 3-ro Kypca CTaBpononbckoro gpuiauana,
Kpacnonapckuii ynusepcurer MB/] Poccun

Bopo0beB [Imutpuii Cepreesmny,
KypcaHT 3-ro Kypca CTaBpononbckoro gpuiauana,
Kpacnonapckuii yausepcurer MB/] Poccun

Hay4nslii pyKOBOIHUTES:

bonnapesa Upuna OuerosHa,

3aMecTUTeNb HadaJIbHUKA Ka@eaphl yTOJIOBHOTO Mpoliecca
Y KPUMHUHAJIMCTUKHU, MAop MOJIMLINH,

Kpacnonapckuii yausepcurer MB/] Poccun

OCOBEHHOCTH JOITYCKA BJIN3KUX POACTBEHHHUKOB
B KAYECTBE 3AIIUTHUKA B YI'OJIOBHOM CYJIOITPOU3BO/ICTBE

AHHOTanusi. B cTatbe paccMOTpeHbl OCOOCHHOCTHM M TMpOLEAypa JOMyCKa OIU3KHUX
POJICTBEHHUKOB B KaUeCTBE 3allIUTHHUKA HapsALy C 3alIUTHUKOM (aBokaToM). OmnpeienieH nepevyeHb
JIMLI, KOTOPbIE MOTYT OBITh JOMYIIEHBI U IPAKTUKA IPUMEHEHHUS ONUCHIBAEMON HOPMBI.

KuroueBbie ciaoBa: biau3Kkue pOACTBEHHUKM, 3alIUTHHK, aJBOKAT, I10J03PEBACMBIN,
OOBUHSEMBIi1, 3a11Ta IPaB U CBOOO/ IpakIaH.

HeocnopumbIM  (pakTOM BBICTYIAET CIEAYIOUIMI Te3uc: «3alIMTHUK, KaK YyrOJIOBHO-
IpoIrecCyalbHbId  CTAaTyC, BBICTYIIAET TapaHTOM KauyeCTBEHHOTO oOecredeHus mpaB U CBOOOI
IPpaKJaHWHA, YYAaCTHUKA YTOJOBHOIO CYyAONPOU3BOACTBa». OTTANKHUBAsACh OT yKa3aHHOIO TE3HCa,
CUMTaeM, BIIOJHE 00OCHOBAaHHBIM 0CO00€ BBIZICNICHHE 3aKOHOJATEIIeM JeSITeIbHOCTH 3allIUTHUKA.

WuTepec npucymmii nanHoit pabore 00yclIOBIeH HEKOTOPBIMH BOIIPOCAMHU, BO3ZHUKAIOIIUMU
B IIPABOIIPUMEHMUTEIBHON JEATENILHOCTH ITPU Ha3HAUEHUU 3aIUTHHKA.

3akoHOAATENh MPEIYyCMOTpPEN JIETaNbHYI0 NeUHUIMIO Ui yKa3aHHOW Kareropuu. Tak,
3alMTHUKOM, B cooTBeTcTBUU €O CcT. 49 VIIK P® mpusHaercs 1Mo, KOTOPOE B yCTAHOBIEHHOM
MOPSAZIKE OCYIIECTBIISIET 3alIUTY MPaB U UHTEPECOB, MOJ03PEBAEMbIX, OOBHHIEMBIX M OKa3bIBAET UM
IOPUANYECKYIO TOMOLUIb.

HopmaTuBHO-TIpaBOBBIM PETYJIMPOBAHMEM pACCMATPUBAEMOIO0 BOIpPOCA CIYKUT CT. 51
Konctutynus Poccuiickoit ®@enepannu, a takke cT. 16 YIIK P® B coOTBETCTBUU ¢ KOTOPHIMU
«ITogo3peBaemMomy 100 OOBHHAEMOMY OOECHEYMBAETCS MPAaBO Ha 3AIIUTy, OCYIIECTBISEMYIO
JUYHO JINOO C TOMOIIBIO 3AIIMTHUKA WIM 3aKOHHOTO IpejacTaBuTeNs». He coBceM KOppeKTHO
TOBOPUTH O JINYHOM OCYILIECTBIIEHMU NpaB U OOSI3aHHOCTEH, TaK KaK 3aKOH HE MpeIoJiaraet
€MHOJIMYHOE YYaCTHE JUIAa B HEKOTOPBIX MPOLECCYalIbHBIX U CIEACTBEHHBIX ACHCTBUSAX, U3-3a YETO
1 Ha3HAYaroTCsl 3alIUTHUKU 10 Ha3HAUEHHUIO.

B cBoto ouepens Oonee KOHKPETU3UPOBAHHBIMU HOPMaMH BBICTYHAIOT: cTaThu 49, 50, 51, 52,
53 VIIK P®. A Taxxke 1uist pemeHus: oTaeabHbIX Bonpocos [locranosnenue Ilnenyma BepxoBHoro
Cyna P® ot 30.06.2015 Ne 29 «O mnpakThke NpPUMEHEHHS CyJamMu 3aKOHOJATENbCTBA,
o0ecrnevyrBaromIero MpaBo Ha 3alUTy B YTOJIOBHOM CYAOIPOU3BOJCTBEY.

3aKOH TaKXke OIpeaeNseT JHL, CHOCOOHBIX NpHOOpeTaTh NpOoIEecCyalbHBI CTaTyC
3amuTHUKA. Tak, B KauecTBE 3alllMTHUKA MOTYT BBICTYNAaTh aJBOKAT, Hapsiy C HUM OJM3KUN
POJICTBEHHUK, a TAKXKE JIUIIO O JOIYCKE KOTOPOTO XOIaTalCTBYeT OOBUHSEMBIH, T003PEBAEMBIIA.

Pemenne o nomycke OJIM3KOr0 POACTBEHHUKA MPUHUMAET CYH, IMPHU 3TOM IEIeco00pa3HO
ceNaTh YKa3aHHe Ha TOM, YTO CY]] BIIpaBe, HO He 00s3aH JIOMYCKATh JIMIIO B KAYECTBE 3aIIUTHUKA.
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IIepen kauecTBEHHBIM aHAJIM30M HOPM M CUTYALMH, IIEpel KOTOPBIMU MOXKET CTAaIKUBAThHCS
[IPaBONPUMEHHUTENb, BAXXHO IOHATh, KEM MPEACTaBICHbI OJM3KHE POJCTBEHHUKU B YTOJIOBHOM
Ipolecce, TaK KaK 3Ta KaTETOPUs Pa3HUTCS B Pa3HBIX OTPaciIsIX MpaBa.

Tak, MPUMEHUTENBHO Yy YTOJIOBHO-IIPOLIECCYaIbHOMY 3aKoHoAaTenbcTBy, cr.5 YIIK PO
omnpezenseT B KadyecTBe OJM3KUX POJCTBEHHUKOB: CyIpyra, Cynpyry, poJuTene, AeTew,
YCBIHOBUTEIIEH, YCHIHOBIICHHBIX, POJHBIX OpaTheB U POAHBIX cecTep, AeAylIeK, 0adyIieK U BHYKOB.

Crout paccMOTpeTb, KakuM OOpa3oM OHM MOTYT IHOJy4yaTh CTaTyC 3allUTHHKA. OTa
BO3MOJKHOCTb 3akperieHa B 4.2 ¢T. 49 YIIK P®. Utak, numib oguH OIU3KUI POJICTBEHHUK MOXKET
OBITH JOMYIIEH B KaYeCTBE 3aIMTHUKA M0 ONPEEICHUI0 WK pelleHuto cyaa. M Tonbko numb B
Clly4ae IpOU3BOJCTBA B MUPOBOM CYZE€ UMEIOT IIPaBO y4yacTBOBaTh U BMECTO a/iBokara. Cuuraem,
YTO TE€M CaMbIM 3aKOHOJATeNlb MOAYEPKUBAET OPUEHTALMU Ha CyJeOHble CTaJuU YTOJOBHOIO
porecca.

JIMCKyCCHOHHBIM BOIIPOCOM BUAMTCA HEOOXOJUMOCTh HATMYHS FOPUANUECKOr0 00pa30BaHUs
y OJIM3KOr0 POACTBEHHHUKA, KOTOPBIH BBICTYIIACT HAPSAAY € 3alIUTHUKOM. A TO €CTh [yl 0OecredeHus
IpaB ¥ 3aKOHHBIX HHTEPECOB I0J03PEBAEMOro, OOBUHIEMOTO Yyke OylIeT HWMETbCA JIUIO,
obnajaromiee KBaIUGUIMPOBAHHBIMU 3HAHUAMU M HaBbIKaMU. MoJenupysi BCEBO3MOXKHbBIE
CUTyalluH, NOJYEPKHEM, YTO y4acTUE OJIU3KOr0 POJICTBEHHUKA B KAUECTBE 3aIIUTHUKA MOYKET OBITH
o0ycinoBieHo crneunpukoil yrosoBHoro aena. Hanpumep, Oau3kuil poACTBEHHHK MOXET OBITh
BBICOKOKBAIM(DUITUPOBAHHBIM BPAauoOM, SKOHOMHUCTOM, OyXrairepom, ciecapeM, aBTOMEXaHUKOM U
CBOMM Y4aCTHEM IIOMOYb HAUTH UCTUHY 10 YyTOJIOBHOMY JEIly.

[IBC P® Ne29 B .11 yka3bpIBaeT, 4To Cy ]l JUIIb YUYUTHIBAET BOZMOXHOCTh OKa3aHUS HapsLy
C aJIBOKaTOM IOPUINYECKOM OMOLIH [I0JI03PEBAEMOMY, OOBUHAEMOMY, a HE 3aHUMAThCSI IPOBEPKON
HAJIMYHSL WIA OTCYTCTBUS IUTUIOMA, CBUAETEIBCTBYIOIIET0 O HATMYUHU IOPUIMUECKOT0 00pa3oBaHus
WIA TPOBEPSATh YPOBEHb 3HAHMUU JIUIA, 00 y4yacTHH KOTOPOI'O XOJATalCTBYET IMOA03PEBAEMBIH,
OOBHUHSAEMBIIl. A TO €CThb MOATBEPKAAET MHEHUE O NPUOPUTETE BO3MOXKHOCTU OCYIIECTBICHUS
MIOMOIIM HEXKEJIN O HAJIMYUU FIOPUIHMUECKOro 00pa3oBaHuUs

IIpu sTOM mHpouecCyaNbHBIM JULAM, YIOJHOMOYEHHBIM OCYIIECTBIIATH IIPEABAPUTEIILHOE
pacciieJoBaHie WK JO3HAHME, HE JEJIETMPOBaHO MPaBO MPUHMMATH yKa3aHHOe pemeHne. Ha Ham
B3IJISA, TO CBSI3aHO C YCIIO)KHEHHEM YKa3aHHOW OTepaIiH B IETSX HEJOMYIEHHS 310y TOTpeOIeHNs
IIOJIHOMOYUH CIIE0BATEISIMH, TO3HABATEISMH.

[Tono3peBaemblii, OOBHUHSEMBIM MOKET MPUHATH pelIeHHEe 00 OTKa3e OT 3alUTHUKA U
BBIHECTH COOTBETCTBYIOIIIEE XOJaTalCTBO.

OtmeTtum, Koncturyunonssiit Cyn PO B Onpenenenuu ot 25 ssHBaps 2018 r. Ne 188 ykaszan,
YTO MPUYMHOMN OTKa3a B yYaCTHH OJIM3KOT0 POJCTBEHHUKA MOXKET CIYKUTh HATMYKE CYIIECTBEHHbIX
K TOMy ocHoBaHMH. Hampumep, HecCnocOOHOCTh OKa3bIBaTh IOPUIMUECKYIO TIOMOIIh W BBITIOIHSATH
npoleccyaibHble 00513aHHOCTH, BO3JIOKEHHBIE HA 3allIUTHUKA.

Ho mnpm »TOM 3akoHOmaTenp HE yCMaTpPUBACT KPUTEPUHU ONPEIEICHUS YKa3aHHOU
BO3MOXXHOCTH M3-32 Y€ro BO3HUKAET CIOpHAas CyJeOHas MpakTHKa, TaK KaKk BOIPOC OCTAETCS Ha
YCMOTPEHHH TNPABOIPUMEHHTENA. Tak, B Pa3au4HbIX PETMOHAX CTPAaHbl PAa3HUTCS CUTyalus B C
IpUBJICYEHUEM OJM3KUX JIMI[ B KA4eCTBE 3alIMTHUKA. A MMEHHO CyJIbU MOTYT OoJjiee TIIATEeIbHO
yKa3bIBaTh HA PA3JIMYHbIE KPUTEPUH U CYOBEKTHBHO CBSI3BIBATH UX C BO3MOXKHOCTBIO OCYIIIECTBICHHUS
ropuandeckoil momou. K paccyxkneHuro HEoOXOIMMO KOHKPETU3MPOBaTh, UTO e M3 cels
MIpPE/ICTaBIsAET yKa3aHHas Iopuaudyeckas nomomib? Ha Hamr B3rmisin, MOMHMO TJIaBHOM 3ajadu
3aIUTHUKA, IOPUANYECKAs IIOMOIIb SBJISETCS COBOKYIIHOCTBIO MEp, BBIPRXKCHHOE B aJpPECHOM
COJICHCTBUU M KOHCYJIBTAIIUH JIMIIA TIO BOTIPOCAM OCYIIECTBIICHHUS UM CBOMX IPaB U 00s[3aHHOCTEH B
LEJIAX PeoOpa3oBaHMs CUTYAIMH B OJIOXKHUTEIbHOE HAIIPABICHHE.

[IpuBnedenue ONM3KOTO POACTBEHHHKA TAKXKE HECET LEb MCUXOJIOTUYECKON IMOAICPKKU
JM1IA, T0JI03PEBAEMOI0 UJIH OOBUHIEMOT'0 B COBEPLICHNUH MTPECTYIICHU. B 3TOM KOHTeKcTe yyacTue
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OJIN3KOTO0 POJICTBEHHHMKA B KA4ye€CTBE 3alllUTHUKA BHUJUTCS XOPOLIMM pEIIEHHEM JUIsl CO3/laHue
OJaronpuATHBIX YCIOBHH IPU pacciellOBaHUM YroJIOBHOTO jena. KpoBHas CBsA3b MOAYEPKHUBAET
UHTEpeC B OJIArONPHUATHOM pa3pelIeHUH BO3MOKHBIX CUTYyallMH, y4acThs B IPOLECCYaJbHBIX U
CJICZICTBEHHBIX JEHCTBUAX, a TAKXKE CO3AAaeT CBOCOOPA3HBIA KapKac B MEPEroBOpax C JMLOM AJs
3aKJIFOUYEHHUS JOCYA€0HOTO COTJIAIeHHUS.

Ho naxxe npu Hamuyuu yKasaHHBIX IIPEUMYILECTB, pPa3BUTHE CHUTyallUd HE BCErna
CHOCOOCTBYET MOJOXKUTEJIbHBIM TEHJACHIMSAM M MOXKET HECTH 3a COOOW HEraTHBHBIE MOCIIE/ICTBUS.
Hepenxu cioyyan , korjga ydactue OJIM3KOrO B KauecTBE 3alIUTHUKA UMEET HE 1IeNb IOPUANYECKON
IIOMOIIIM, a MpecieAyeT Apyrue 3aJadd, TaKhe Kak: IOJy4eHUE CBHJAHUN C IOJ03PEBAEMBIM,
oOBuHseMbIM. PaccmaTpuBas ¢ cuTyanuio, TakuM 00pa3oM, UCKaXKaeTcs CYIIHOCTh M Ha3HaYCHHE
3aIlIUTHUKA B YrOJOBHOM CyJomnpou3BojacTBe. Ha Hamr B3risaa, MpuUBENEHHAs CUTyalud BHINTCSA
3710yHOTpeOIEHNEM CBOUX OJTHOMOYHI B UUCTOM BH/JIE, TAK KaK JIMIIO UCIOJIb3YET JIeJIerMPOBAHHBIC
€My 3aKOHOM IIpaBa B JIMYHYIO BBITOJY.

Ha ocHOBaHMM H3JI0’KEHHOI'O XOYETCs 3aKJIIOYMTh, OJIM3KUE POJCTBEHHUKH BBICTYNas B
KayecTBe 3allUTHUKA CIOCOOBI CO3/1aBaTh OJAroNpHUSTHBIE YCIOBHS JUIS OCYIIECTBICHHUS
IIPEBAPUTEIILHOTO PaCcCiIeIOBaHUs. 3aKOHOJATEIb YCMATPUBAET pa3IMYHbIE CUTYALUH , CHOCOOHBIE
pemaTh BOIMPOCHI BO3HUKAIOUIME B IPABOINPHMEHUTENBHONW JESATEIBHOCTH. TakuMm o0paszom,
HacTosied paboTol MPOBENEH aHAIM3  YTOJIOBHO-IPOLIECCYaIbHOTO 3aKOHOJATENIbCTBA U
0COOEHHOCTH JIOITyCKa OJIM3KHX JIMI] B KAUECTBE 3allUTHUKA B YTOJIOBHOM CYIOTIPOU3BO/ICTBE.
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