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OCOBEHHOCTHU ITOHUMAHMUS ITPABA B KOHTEKCTE
COIINOJOTMYECKOM IIKOJIbI ITPABA

AHHOTAUUs. ABTOp NPEANPUHUMAET MOMbBITKY UCCIEAOBAHMS MPEANOCHUIIOK K
ITOSIBJICHUIO COLMOJIOTMYECKUX KOHIENUMKA mpasa. Hapsay ¢ 3TUM, NEepeduCIeHBI
COLIMAJIbHBIE SIBJICHUS, OKa3bIBAIOIME BIUSHUE HA IIPABOBBIC UHCTUTYTHI. BBIABICHBI
JOMHUHHPYIOIINE MPOOJIEMBbI COLIMOJIOTHYECKON IIKOJIbI MpaBa, KOTOPBIE MPOCIEKH-
BalOTCSI B COBPEMEHHBIX Hay4HbIX paborax. OO0O03Hau€Hbl M MNPOAHATU3UPOBAHBI
HEKOTOpbIe padOThI, MOBIUSBIINE HA CTAHOBJICHUE pacCMaTpUBAaEMOM LIKOJIbI IpaBa,
a Take pabOThl OTEYECTBEHHBIX MPABOBEIOB COBPEMEHHOCTH.

KuiroueBbie €j10Ba: COLMOJIOIMYECKAE KOHLENUUU; COLMOJOTHYECKas IIKOJIa
[IpaBa; COLMOJIOTUSA IIpaBa; COLMAJIbHO-IIPABOBas KU3Hb, COLIMOJIOTMYECKOE

IMpaBOIIOHUMAHHUC.

[Iporiecchl OOHOBIIEHUS 3aKOHOAATENHCTBA, JAMHAMU3M CYACOHOM W HHOU
MPaBONPUMEHHUTEIILHON TIPAKTUKYA, BHHUMAaHHME OTEUECTBEHHOW U 3apyOekHOU
MOJIMTUKO-TIPABOBOM  MBICIM K  COLIMAJIBbHOMY B3aUMOJACUCTBUIO  (OOIIEHMIO),
HE0OXOMUMOCTh MOCTENEHHOTO, MOATAITHOTO MEePEX0/ia K YUETY HHTEPECOB OTACIIBHO
B3ATOM JIMYHOCTH NPEAONPEACISAIOT TMOBBIIMICHHBIA HAYYHO-HCCIEA0BATEIbCKUN
HMHTEpPEC K 0COOCHHOCTSM MOHMMAHUS MpaBa B KOHTEKCTE COLMOIOTUYECKON IITKOJIBI.
Teopetuxk mnpaBa B.B. TpodumoB cmnpaBennmBo 3amedaer  CleIyIOIIEe:
«CoOBpeMEHHBIN COIMAILHO-IOPUINYECKUM OMBIT, AyMaeTcsi, Bce Oojee HAmISIAHO
BBISIBIISICT ~ HEOOXOAMMOCTh  KOPPEKIMU  CYIIECTBOBABIIUX  TOAXOIOB B
MpaBOTMO3HAHUHU, OO0JIe€ OCO3HAHHOTO HWHTEpeca K MPeAesIbHO-COIUaTbHBIM

npo6seMaM (OCHOBaM) MpaBay.
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Xapaktepusysl JTaHHYI0 O0JIacThb HAyYHBIX HCCICAOBAHUN B HCTOPUUYECKOM
PETPOCHEKTUBE, 3aMETHM, 4YTO NEPHOJ  CTAHOBIECHHUS  COLIMOJIOTMYECKOU
opucnipyneniun  npuxoautrcss Ha  XIX  — mHavamo XX Beka. PaszBurtwme
COLIMOJIOTMYECKOM LIKOJIBI ITpaBa MPOTEKANO B JIByX IJIOCKOCTSIX HAYYHOIO 3HAHMS: C
OJTHOM CTOPOHBI, MPEANPUHUMAIIUCH MOMBITKA Pa3pabOTKU MPABOBBIX KOHLEMLUNA B
paMKax oOWIeld COLMOJNIOTHH, € JPYrod — HWHCTPYMEHTapui, HCHOJIb3YEMBIii
COLIMOJIOTUYECKOW HAYKOU, MPUMEHSJICS B O0JIACTH IOPUCTIPYACHITUH.

BuanedmuMu npencTaBUTENs MU COLMOJIOTUYECKON IIKOJIBI MpaBa SBIISIIOTCA
KaKk ¥ COIIMOJIOTH, Tak M IOpUCTHL. Tak, Hampumep, BHuMaHue M. BeOepa, T.
ITapconca, K. I'ypBuya ObUIO HalpaBi€HO, B TOM YHCIe, U Ha MPOOIeMbI 0OIIe
TEOpHH IpaBa. PoloHaYaIbHUKH OTEYECTBEHHOM COLMOJIOTMYECKOM IOPUCIIPYIECHLINH,
cpemu kotopbix M.M. KoBanesckuii, C.A. MypoMIEB Takke BHECIH KOJIOCCAIBbHBIN
BKJIAJ B IOPUAMYECKYIO HayKy, 3aJaB BBICOKYIO IUIaHKy M OpUEHTUp A
MOCJEAYIOIMX HCCIEI0BAaHUM, B CBOKO OYEPEIb IMO3BOJMBIIUX IO Pa3IU4YHBIM
YITIOM MPOBOAUTH UCCIEA0BAHUE CTOPOH COUUAIBHO-TIPABOBOM KU3HH.

@OopMUPOBAHUE COJEPKAHUSA, KOHLENTYAIBHOM U MUPOBO33PEHUYECKOUM OCHOB
COI[MOJIOTMYECKUX KOHUEIMUIMM TMpaBa CKIAIbIBAJIOCh B YCIOBHUSX IMOJIEMUKH C
MPEACTABUTEISIMU  IOPUAMYECKOTO  TMMO3UTHBU3MA, HUJEU KOTOPOrO  SBIISIUCH
rocroactBytomuMu B XIX Beke. IIpencraButenn u CTOPOHHUKH COILMOJIOTHYECKOM
IITKOJIBI TIPaBa MOYEPKUBATIN HEMOTHOTY FOPUAMYECKOTO O3UTUBU3MA U (popMabHO-
JOTMaTHYECKOrO MOJX0/1a K MPaBy M YKa3blBaJIM Ha TO, YTO aHAIM3 (pEeHOMEHA IpaBa
JOJDKEH HAYMHATBCS C PAacCMOTPEHHUS O0IIECTBA KAK WEJOCTHOIO0 OPraHM3Ma.
OOt  SKCKypC B HCTOPUIO TMPABOBOM HAyKM TIO3BOJSIET yBUIETh, 4YTO
MOCJIEIOBATENIM JJAHHBIX KOHIIEHIUI JENaloT BBHIBOJ O HEOOXOMUMOCTH MOHUMAaHUS
MpaBa CKBO3b MPU3MY APYTUX JIEMEHTOB COLUAIBHON CUCTEMBI.

B »TOli CBfI3M, cienyeT KOHCTaTUPOBaTh, YTO COLIMOJIOTMYECKHUE KOHIICTILIMH
npaBa 0a3upyrOTCsl Ha UCCJIENOBAHUU PA3IMYHBIX MO CBOEH MPHUPONE COLMATIBHBIX
MPUYHMH U (PAKTOPOB, KOTOPHIC BIUSIOT HA M3aHHE HOPMATHBHBIX MTPABOBBIX aKTOB U,

COOTBCTCTBCHHO, ITOABJICHUC IMIpaBOBBIX HOPM, nx BIIUAHUA Ha
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MIPaBONPHUMEHHUTENIbHYIO MPAKTUKY. Takum 00pa3oM, BOSHUKAET CIEAYIOIINI BOMPOC
— KakKue COLMAJIbHBIC SIBJICHUSI OKA3bIBAIOT BIMSAHUE HA IOpUINYEeCKUEe UHCTUTYTHI? K
HUM Yy4Y€HbIE OTHOCAT CTpaTU(UKALNIO, KOJJIEKTUBHOE TIOBEJCHUE, SIBJICHUS,
CBSI3aHHBIE C MAJIBIMU TPYIIIIAMU, & TAK)KE B3AUMOJCHCTBUE UHIUBHUJIOB.

HepocTtarouHocTh TOrMaTuiyeCcKUX 3HAHUM O MpaBe JJisi TOro, YTOObl TOHUMATh
€ro MNpUpOJly U Ha3HAYEHUE B YCIOBUAX JAMHAMUYHOIO PA3BUTUS OOIIUPHBIX U
Pa3HOIIAHOBBIX OOIIECTBEHHBIX OTHOIICHUH, MOCTENEHHO CTAHOBUJIACH OUEBUTHOM,
MOCKOJIbKY YY€HBIE YTBEpKIAIOT, 4YTO «IIPaBO, MOHUMAEMOE B JOTMaTUYECKOM
CMBICJIE, SIBIISIETCS JIUIIb MPUIOKEHUEM, JIUIIb HAJCTPONKOM, KOTOPAsi PyXHET, €CIIH
[0l HEE HE NOJABECTU COLUOJIOTUYECKUU cpsz[aMeHT»l. Cnenyer OTMETHTH, 1O
HalleMy MHEHHIO, B HACTOsSIIEE BpeMs IOPUAMYECKONM Haykoil ObLT M30paH HaydHO
00OCHOBaHHbIN, BEpPHBIA BEKTOpP [JISI HKCCIEAOBAHMS JOMUHHUPYIOIIHMX MPOOIEM
COLIMOJIOTHYECKON IIKOJIBI, CPEIM KOTOPBIX MOXKHO HAa3BaTh COLIMAIBHYIO IPUPOAY
mpaBa, B3aMMOJCHCTBME WHIWBUJIOB U TMPaBOBOE OOIIEHUE, KOH(PIUKT U
COTPYAHUYECTBO (COJIMJAPHOCTH) B MPABE, COL[UATbHBIC TPUTI3aHHUS.

3HaMEHAaTeNbHOW BEXOH B Pa3BUTUU COLMOJIOTUYECKOM MIKOJIbI MpaBa ABISIETCS
MIPOTUBONOCTAaBIIIEMAs «MEXAHUYECKOMN FOPUCTIPYICHILINI porpaMMHas,
no3yHroBast pabora P. Ilaynpa (1879-1964) «KuuxHoe mpaBO U TpaBo
neiictByromiee» (Law in Book and Law in Action). Crienys comepikaHuIO JaHHOW
paboThI, ClieyeT HE OTrpaHUYMBATHCS AHAIM30M «IpaBa B KHHrax». Pocko Ilayna
npenofgaBan B kpynHeummx yHuBepcuterax CIIA. Ero cuurtaror ogHuM U3
OCHOBOITOJIO’KHUKOB aMEpUKaHCKON COLIMOJIOTUYECKON IOPUCTIPYACHLIUM.
HampaBnenune ropucnpyneHunu, NOAAEpKUBaeMoe W pasBuBaeMoe [laynmowm,
CTPEMWJIOCh K TOMY, 4YTOObI TIOMECTUTh YeEJIIOBEKa B IIEHTP BHUMAaHUSA
(COOTBETCTBEHHO, BCE  NPABOBBIE  JOKTPUHBI  JOJDKHBI ~ COOTHOCHUTBCS €
AHTPOIMOLEHTPUYECKUM IOIXO0A0M).

C kakoll 1eNblo CleyeT CTaBUTh 4esoBeka BO maBy ymia? Ilpencrasisiercs,

4TO IIOHHMMAHHC CONHAJIbBHBIX HMHTCPCCOB CY6’I)CKTOB 06HIGCTB3 HEC TOJIBKO
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MPEIOCTaBUT BO3MOXKHOCTH YEJIOBEKY YBHUAETh CBOM NPEUMYIIECTBA HCIOJHEHUS
CBOMX OOS3aHHOCTEH, HO TIO3BOJIUT BBICTPOUTH 3aKOHOAATENIO 3(PPEKTUBHYIO
rOCyJapCTBEHHO-IIPABOBYIO IMOJIUTHUKY.

Takxe cymecTByeT M BTOPOE€ aBTOHOMHOE HAalpaBlI€HUE B paMKax
aMEPUKAHCKOM COIMOJIOTUYECKOM IIKOJBI, KOTOpO€ ObLIO C(HOPMUPOBAHO U3
COLIMOJIOTUYECKON FOPUCIIPYACHIIMM, CTOPOHHMKM KOTOPOH YIEISUIM IOBBIIIEHHOE
BHUMAaHUE MPABOTBOPUECKON PYHKIIMHU CYIeOHBIX OPTaHOB BIACTH.

Boixon pa6oter O. Opnuxa «OCHOBOIONOKEHHSI cOLMONOruu mpasa» (1913)
O3HAMEHOBAJIO YTBEP)KICHHE COLMOJIOTMM IpaBa B Kaue€CTBE CaMOCTOSTEIBHON
Hay4yHOU JHUCUMIUIMHBL. B npenucioBun K HeM HanucaHo: «LIeHTp TskecTH pa3BUTHSA
IpaBa B Hamle BpeMsA, KaKk M BO BCE [JpPyrM€ BpPEMEHA, HAXOAUTCI HE B
3aKOHOJATENbCTBE, HE B IOPUCIPYACHLUHUH WM CYIOIPOMU3BOACTBE, a B CAMOM
obmrectBe» [2]. LleHTpanbHO# uaeel ero pabOTHI SIBISETCS MPABOBOW ILTIOPAIIU3M,
KOTOpBIM MpennosnaraeT Hapsiay ¢ O(UUIMAIbHOM HIPaBOM, JIOTMOM M Teopuein
CYLLIECTBOBAHUE «OKHBOTO IPABay.

OO003HauUMB  HEKOTOpbIE  BO33pEHUsI  3apyOeXHBIX  YYEHBIX, IOJaraem
HEOOXOJMMBIM TMEpPEeHTH K COIMOJIOIMYECKOMY COJIEpKaHMIO MpaBa (Ha mpumepe
HEKOTOPBIX VYYEHBIX), CIIOXKHBIIEMYCSI B COBPEMEHHOM OTEYECTBEHHOW HayKe.
[locnenHsis HHMKOTAAa HE HCKIIOYalda K3 CBOETO0 METOJOJIOTMYECKOro apceHana
COLIMOJIOTMYECKU I TTOIXO/.

CoBerckuii u poccuiickuii npaBosen J.A. KepumoB B pabore «IIpoOnemsl
oOmeld TeopuuM TpaBa»  CBSI3bIBAET OCHOBBI IpaBa M  OOIIECTBEHHYIO
KU3ZHEJEATEIbHOCTD, IOJYEPKUBAs NPSIMYI0 3aBUCUMOCTh IPaBa OT YCJIOBUMN KU3HU
oOmectBa. CoracHo €ro MpeacTaBlICHUsIM, NMPABO MPEJCTABISET COOON HE TOJBKO
IOpUMYECKU, HO M COLMAJIbHBIA (PEHOMEH. YUeHbI MOJYepKUBAET, YTO MPaBO
MOJIBEPKEHO BIUSHUIO PA3IMYHBIX cpep 001IeCTBEHHOM KU3HH.

OgHuM U3 BHJHEHIIMX CTOPOHHHMKOB MPOOJEeM  COIMabHO-TPABOBOM
KOMMYHMKaluu  sBisiercss  npaBoBen A.B. [lonmdxkoB, 3allOKMBIIMKA  JIOTUKY

COIIMOJIOTMYECKOTO  MPABONOHMMAaHUsA B  pa3HbIX pakypcax (mpaBo  Kak
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KOMMYHUKATHUBHBIA MOPSAOK OTHOIIEHWW; MPABO KaK LIEHHOCTHOE SIBJICHHUE; IPABO
KaK COBOKYITHOCTh MPHU3HABAEMBIX OOIIECTBOM NpPUTA3aHUN roneit). Bosspenus
YUEHOTO OTpaxeHbl B MOHOrpadusx, HAyYHBIX CTaThsiX, BMECTE€ C TEM, €ro
MOHUMAHUE TIpaBa MOXKHO BBIPA3UTh B CICOYIOMIEM: «IIpaBO (GopMUpPYETCS Kak
cnenupuuecKuil COIMANbHBIA $3BIK M KaK YHHUBEpcalibHasg (opMma COLMAIBHOIO
B3aUMOJICHCTBUS (KOMMYHUKALIAN ).

Pesromupys, ciaemyer 3a1aTbCs BOIIPOCOM — B UYEM K€ COCTOUT YHHMKAJIbHOCTD
COIIMOJIOTUYECKON IIKOJBI TpaBa M COLMOJIOTMU MpaBa? YHUKAIBHOCTh IEPBOU
COCTOUT B TOM, YTO IIPaBO pPacCMarpuBacTCi KakK COUMAJIbHbIA (eHoMeH,
OPUEHTUPOBAHHBIN HA MOTPEOHOCTH JtofeH, UX (aKTUUYeCKHe OTHOIIeHUs. BTopoil —
B TOM, YTO OHA SABJISICTCS «IIOYBOM» Il SMIMPUYECKUX JAHHBIX KaK JJIsl FOPUCTOB-
TEOPETUKOB, IOPUCTOB-TIPAKTUKOB, TOCKOJBKY KakK TMEPBBIM, TaK W BTOPBIM

HCO6XOI[I/IMO IIOHMMAHHEC U TBEPAOC 3HAHHUC COLUAJIbHBIX CI)&KTOpOB.
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